RELIGIOUS  SPEECH  PROTECTION  ACT 


HEARING 

BEFORE  THE 

SUBCOMMITTEE  ON  ELEMENTARY,  SECONDARY, 
AND  VOCATIONAL  EDUCATION 

OF  THE 

COMMITTEE  ON  EDUCATION  AND  LABOR 
HOUSE  OF  REPRESENTATIVES 

NINETY-EIGHTH  CONGRESS 

SECOND  SESSION 
ON 

H.R.  4996 

TO  PROVIDE  THAT  NO  FEDERAL  EDUCATIONAL  FUNDS  MAY  BE  OBLI- 
GATED OR  EXPENDED  TO  ANY  STATE  OR  LOCAL  EDUCATIONAL 
AGENCY  WHICH  DISCRIMINATES  AGAINST  ANY  MEETINGS  OF  STU- 
DENTS IN  PUBLIC  SECONDARY  SCHOOLS  WHO  WISH  TO  MEET  VOL- 
UNTARILY FOR  RELIGIOUS  PURPOSES 


HEARING  HELD  IN  WASHINGTON,  D.C.,  ON  MARCH  28,  1984 


Printed  for  the  use  of  the  Committee  on  Education  and  Labor 


U.S.    GOVERNMENT   PRINTING   OFFICE 
33-862  O  WASHINGTON    :  1984 


RELIGIOUS  SPEECH  PROTECTION  ACT 


HEARING 

BEFORE  THE 

SUBCOMMITTEE  ON  ELEMENTARY,  SECONDARY, 
AND  VOCATIONAL  EDUCATION 

OF  THE 

COMMITTEE  ON  EDUCATION  AND  LABOR 
HOUSE  OF  REPRESENTATIVES 

NINETY-EIGHTH  CONGRESS 

SECOND  SESSION 
ON 

H.R.  4996 

TO  PROVIDE  THAT  NO  FEDERAL  EDUCATIONAL  FUNDS  MAY  BE  OBLI- 
GATED OR  EXPENDED  TO  ANY  STATE  OR  LOCAL  EDUCATIONAL 
AGENCY  WHICH  DISCRIMINATES  AGAINST  ANY  MEETINGS  OF  STU- 
DENTS IN  PUBLIC  SECONDARY  SCHOOLS  WHO  WISH  TO  MEET  VOL- 
UNTARILY FOR  RELIGIOUS  PURPOSES 


HEARING  HELD  IN  WASHINGTON,  D.C.,  ON  MARCH  28,  1984 


Printed  for  the  use  of  the  Committee  on  Education  and  Labor 


U.S.   GOVERNMENT   PRINTING   OFFICE 
33-862  0  WASHINGTON   :  1984 


COMMITTEE  ON  EDUCATION  AND  LABOR 


CARL  D.  PERKINS, 
AUGUSTUS  F.  HAWKINS,  California 
WILLIAM  D.  FORD,  Michigan 
JOSEPH  M.  GAYDOS,  Pennsylvania 
WILLIAM  (BILL)  CLAY,  Missouri 
MARIO  BIAGGI,  New  York 
IKE  ANDREWS,  North  Carolina 
PAUL  SIMON,  Illinois 
GEORGE  MILLER,  California 
AUSTIN  J.  MURPHY,  Pennsylvania 
BALTASAR  CORRADA,  Puerto  Rico 
DALE  E.  KILDEE,  Michigan 
PAT  WILLIAMS,  Montana 
RAY  KOGOVSEK,  Colorado 
MATTHEW  G.  MARTINEZ,  California 
MAJOR  R.  OWENS,  New  York 
FRANK  HARRISON,  Pennsylvania 
FREDERICK  C.  BOUCHER,  Virginia 
GARY  L.  ACKERMAN,  New  York 
SALA  BURTON,  California 
CHARLES  A.  HAYES,  Illinois 
DENNIS  E.  ECKART,  Ohio 
TIMOTHY  J.  PENNY,  Minnesota 


Kentucky,  Chairman 

JOHN  N.  ERLENBORN,  Illinois 
JAMES  M.  JEFFORDS,  Vermont 
WILLIAM  F.  GOODLING,  Pennsylvania 
E.  THOMAS  COLEMAN,  Missouri 
THOMAS  E.  PETRI,  Wisconsin 
MARGE  ROUKEMA,  New  Jersey 
STEVE  GUNDERSON,  Wisconsin 
STEVE  BARTLETT,  Texas 
RON  PACKARD,  California 
HOWARD  C.  NIELSON,  Utah 
ROD  CHANDLER,  Washington 
THOMAS  J.  TAUKE,  Iowa 
JOHN  McCAIN,  Arizona 


Subcommittee  on  Elementary,  Secondary,  and  Vocational  Education 


CARL  D.  PERKINS, 
WILLIAM  D.  FORD,  Michigan 
IKE  ANDREWS,  North  Carolina 
GEORGE  MILLER,  California 
BALTASAR  CORRADA,  Puerto  Rico 
DALE  E.  KILDEE,  Michigan 
PAT  WILLIAMS,  Montana 
AUGUSTUS  F.  HAWKINS,  California 
MARIO  BIAGGI,  New  York 
FREDERICK  C.  BOUCHER,  Virginia 
GARY  L.  ACKERMAN,  New  York 
SALA  BURTON,  California 
CHARLES  A.  HAYES,  Illinois 


Kentucky,  Chairman 
WILLIAM  F.  GOODLING,  Pennsylvania 
RON  PACKARD,  California 
MARGE  ROUKEMA,  New  Jersey 
STEVE  GUNDERSON,  Wisconsin 
STEVE  BARTLETT,  Texas 
HOWARD  C.  NIELSON,  Utah 
ROD  CHANDLER,  Washington, 

Ex  Officio 
THOMAS  J.  TAUKE,  Iowa 


(II) 


CONTENTS 

Page 

Hearing  held  in  Washington,  D.C.,  on  March  28,  1984 1 

Text  of  H.R.  4996 1 

Statement  of: 

Alpern,  Robert  Z.,  director,  Washington  Office  Unitarian  Universalist 

Association 93 

Bergstrom,  Rev.  Charles,  director,  Office  for  Governmental  Affairs,  Lu- 
theran Council,  U.S.A 107 

Bonker,  Hon.  Don,  a  Representative  in  Congress  from  the  State  of  Wash- 
ington         H 

Doerr,  Edd,  executive  director,  Americans  for  Religious  Liberty 99 

Dunn,  Dr.  James  M.,  executive  director,  Baptist  Joint  Committee  on 
Public  Affairs 35 

Dymally,  Hon.  Mervyn  M.,  a  Representative  in  Congress  from  the  State 
of  California 12 

Edwards,  Hon.   Don,  a  Representative  in  Congress  from  the  State  of 
California 1 8 

Ericsson,  Samuel  E.,  director  of  the  Washington  Office,  Christian  Legal 
Society 72 

Frank,  Hon.  Barney,  a  Representative  in  Congress  from  the  State  of 
Massachusetts 20 

Hatfield,  Hon.  Mark  O.,  a  U.S.  Senator  from  the  State  of  Oregon 3 

Kelley,  Rev.  Dean,  director  for  religious  and  civil  liberty,  National  Coun- 
cil of  the  Churches  of  Christ 96 

Lynn,  Barry,  legislative  counsel,  American  Civil  Liberties  Union 78 

Montgomery,  Forest  D.,  counsel,  National  Association  of  Evangelicals 91 

Parker,  Lisa  Bender,  student,  New  Tribes  Mission  College,  Cornettsville, 
Ky v 55 

Tarr-Whelan,  Linda,  director  of  governmental  relations,  National  Educa- 
tion Association •••••        41 

Teitel,  Ruti,  assistant  director,  Legal  Affairs  Division,  Anti-Defamation 
League  of  B'nai  B'rith   Ill 

Tribe,  Prof.  Laurence,  Harvard  Law  School 46 

Tyner,  Mitchell  A.,  legal  counsel,  Department  of  Public  Affairs,  General 

Conference  of  Seventh-Day  Adventists • 103 

Ungar,   Barry,   member  of  the   executive  committee  of  the  American 
Jewish  Congress  and  counsel  to  the  American  Jewish  Congress  as 

amicus  in  Bender  v.  Williamsport 57 

Prepared  statements,  letters,  supplemental  materials,  etc.: 

Bergstrom,  Charles  V.,  Lutheran  Council  in  the  U.S.A.,  prepared  state- 
ment of 105 

Bonker,  Hon.  Don,  a  Representative  in  Congress  from  the  State  of  Wash- 
ington, prepared  statement  of 10 

Doerr,  Edd,  executive  director,  Americans  for  Religious  Liberty,  prepared 
statement  of • 98 

Dunn,  Dr.  James  M.,  executive  director,  Baptist  Joint  Committee  on 
Public  Affairs: 

Equal  Access  Factsheet 32 

Equal  Access  Proposals  Before  Congress 

Prepared  statement  of 30 

Edwards,  Hon.  Don,  a  Representative  in  Congress  from  the  State  of 
California,  prepared  statement  of 7 

Ericsson,  Samuel  E.,  of  the  Christian  Legal  Society,  prepared  statement 
of 69 

din 


IV 

Prepared  statements,  letters,  supplemental  materials,  etc.— Continued 

Hatfield,  Hon.  Mark  O.,  a  U.S.  Senator  from  the  State  of  Oregon,  pre-      Page 

pared  statement  of 2 

Kelley,  Rev.  Dean  M.,  on  behalf  of  the  National  Council  of  the  Churches 

of  Christ  in  the  United  States,  prepared  statement  of 94 

Lynn,  Rev.  Barry  W.,  legislative  counsel,  American  Civil  Liberties  Union, 

prepared  statement  of 74 

Maddox,  Dr.  Robert  L.,  executive  director,  Americans  United  for  Separa- 
tion of  Church  and  State,  Silver  Spring,  Md.,  letter  to  Chairman  Per- 
kins, dated  March  30,  1984 123 

Montgomery,  Forest  D.,  counsel,  office  of  public  affairs,  National  Asso- 
ciation of  Evangelicals: 

Prepared  statement  of,  dated  March  28,  1984 87 

Prepared  statement  of,  dated  April  28 89 

Prepared  statement  of  Robert  P.  Dugan,  Jr.,  director,  office  of  public 

affairs,  National  Association  of  Evangelicals,  dated  Oct.  19,  1983 87 

Parker,  Lisa  Bender,  graduate  of  Williamsport  Area  High  School,  Wil- 

liamsport,  Pa.,  prepared  statement  of 53 

Redlich,  Norman,  dean,  and  Judge  Edward  Weinfeld  professor  of  law, 
New  York  University  School  of  Law,  American  Jewish  Congress,  letter 

to  Chairman  Perkins,  dated  April  3,  1984 124 

Tarr-Whelan,  Linda,  director,  Government  Relations,  National  Education 

Association,  prepared  statement  of 38 

Teitel,  Ruti,  Anti-Defamation  League  of  B'nai  B'rith,  prepared  statement 

of 109 

Tribe,  Laurence  H.,  Harvard  Law  School,  prepared  statement  of. 45 

Tyner,  Mitchell  A.,  Esq.,  general  counsel,  Department  of  Public  Affairs 
and  Religious  Liberty,  General  Conference  of  Seventh-Day  Adventists, 

prepared  statement  of 102 

Ungar,  Barry  E.,  American  Jewish  Congress,  New  York,  N.Y.: 

Brief  for  Amici  Curiae,  No.  83-3284 61 

Letter  to  Chairman  Perkins,  dated  April  12,  1984 68 


RELIGIOUS  SPEECH  PROTECTION  ACT 


WEDNESDAY,  MARCH  28,  1984 

House  of  Representatives, 
Subcommittee  on  Elementary, 
Secondary,  and  Vocational  Education, 

Committee  on  Education  and  Labor, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  call,  at  1  p.m.,  in  room  2175, 
Rayburn  House  Office  Building,  Hon.  Carl  D.  Perkins  (chairman) 
presiding. 

Members  present:  Representatives  Perkins,  Hawkins,  Boucher, 
Ackerman,  Hayes,  Goodling,  Packard,  Gunderson,  Bartlett,  Niel- 
son,  and  Chandler. 

Staff  present:  John  F.  Jennings,  majority  counsel;  Nancy  Kober, 
legislative  specialist;  and  Richard  DiEugenio,  Republican  senior 
legislative  associate. 

[Text  of  H.R.  4996  follows:] 

[H.R.  4996,  98th  Cong.,  2d  sess.] 

A  BILL  To  provide  that  no  Federal  educational  funds  may  be  obligated  or  expended 
to  any  State  or  local  educational  agency  which  discriminates  against  any  meet- 
ings of  students  in  public  secondary  schools  who  wish  to  meet  voluntarily  for  reli- 
gious purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  this  Act  may  be  cited  as  the  "Religious  Speech 
Protection  Act". 

Sec.  2.  No  funds  appropriated  to  the  Department  of  Education  to  provide  financial 
assistance  to  State  or  local  educational  agencies  may  be  obligated  or  expended  to 
any  State  or  local  educational  agency,  if  the  State  or  local  educational  agency,  or 
any  public  secondary  school  for  which  the  State  or  local  educational  agency  is  re- 
sponsible, violates  the  prohibition  described  in  section  3. 

Sec.  3.  It  shall  be  a  policy  subject  to  the  penalties  in  section  2  for  a  public  second- 
ary school  receiving  Federal  financial  assistance,  which  generally  allows  non-school- 
sponsored  groups  of  students  to  meet,  to  discriminate  on  the  basis  of  the  religious 
content  of  the  speech  at  such  meetings,  if — 

(1)  the  meeting  is  voluntary  and  student  initiated, 

(2)  there  is  no  sponsorship  of  the  meeting  by  the  school,  government,  or  its  agents 
or  employees,  and 

(3)  no  activity  which  is  in  and  of  itself  unlawful  is  permitted. 

Sec.  4.  Nothing  in  this  Act  shall  be  construed  to  permit  the  United  States  or  any 
State  or  political  subdivision  thereof  to — 

(1)  influence  the  form  or  content  of  any  prayer  or  other  religious  activity; 

(2)  require  any  person  to  participate  in  prayer  or  other  religious  activity;  or 

(3)  expend  public  funds  beyond  the  cost  of  providing  the  meeting  space  for  student 
initiated  meetings. 

Sec.  5.  The  provisions  of  this  Act  shall  supersede  all  other  provisions  of  Federal 
law  that  are  inconsistent  with  the  provisions  of  this  Act. 

(1) 


Sec.  6.  As  used  in  this  Act  the  term  "secondary  school"  means  a  public  school 
which  provides  secondary  education,  as  determined  under  State  law,  except  that  it 
does  not  include  any  education  provided  beyond  grade  twelve. 

Chairman  Perkins.  We  have  the  subcommittee  members  here  all 
around  the  room.  Mr.  Goodling  is  here,  and  a  quorum  is  present. 

This  afternoon  the  subcommittee  is  conducting  a  hearing  on  H.R. 
4996,  the  Religious  Speech  Protection  Act,  introduced  by  our  col- 
league, Don  Bonker.  This  legislation  provides  that  if  a  secondary 
school  has  a  policy  allowing  nonschool  sponsored  groups  of  students 
to  meet  in  its  facilities,  it  cannot  discriminate  on  the  basis  of  the 
religious  content  of  the  speech  involved  in  such  activities. 

Personally,  I  support  this  legislation  because  its  objective  is  to 
achieve  fair,  evenhanded  treatment  for  student  groups  that  want 
to  meet  outside  class  time  for  the  purpose  of  prayer  or  Bible  study. 

Some  school  districts  now  refuse  to  permit  these  meetings,  al- 
though they  permit  other  student  groups  to  meet.  I  believe  this  is 
not  only  unfair,  it  is  discriminatory.  This  bill  does  away  with  that 
discrimination  and  requires  that  these  prayer  groups  be  treated 
fairly,  just  like  all  other  student  groups. 

The  bill  is  very  limited,  with  many  safeguards  built  into  it.  There 
can  be  no  school  sponsorship  of  these  groups.  There  can  be  no  pref- 
erence given  to  these  groups.  They  must  just  be  treated  fairly.  That 
is  all  we  are  asking  for.  Today  we  have  a  diverse  panel  of  witnesses 
representing  various  points  of  view  on  this  legislation.  Because  of 
the  number  of  witnesses,  we  urge  all  the  panel  members  to  summa- 
rize their  statements. 

We  are  going  to  call  on  our  colleagues  and  any  of  the  Senators 
that  may  come  in  first.  I  see  Congressman  Don  Edwards  from  Cali- 
fornia. He  is  the  first  one  that  came  in.  Just  take  your  seat  right 
there  by  that  microphone. 

Excuse  me,  Senator  Hatfield.  You  slipped  in  here  and  I  didn't 
notice  you.  We'll  let  you  proceed  first.  I  know  Don  Edwards  will 
not  have  any  objection  to  that.  Go  right  ahead,  Senator  Hatfield. 
We  are  delighted  to  welcome  you  over  here  today. 

[Prepared  statement  of  Hon.  Mark  O.  Hatfield  follows.] 

Prepared  Statement  of  Hon.  Mark  O.  Hatfield,  a  U.S.  Senator  From  the  State 

of  Oregon 

Mr.  Chairman,  I  appreciate  your  courtesies  in  allowing  me  to  testify  at  the  begin- 
ning of  today's  hearings  on  Congressman  Bonker's  legislation.  Your  determined 
leadership  on  this  issue  is  encouraging  to  our  secondary  school  students  who  wish  to 
meet  voluntarily  for  religious  discussion  and  prayer. 

As  you  know,  the  Senate  last  week  defeated  President  Reagan's  Prayer  Amend- 
ment. And  I  was  one  of  18  Republican  Senators  who  voted  against  that  amendment. 
But  something  positive  can  be  accomplished  out  of  this  School  Prayer  debate.  We 
can  act  in  a  manner  that  will  adequately  protect  the  right  of  our  people  to  be  free 
from  having  an  alien  religious  practice  forced  upon  their  children  by  governmental 
action,  but  at  the  same  time  allow  them  to  freely  exercise  their  own  religion  with- 
out government  hostility.  When  the  Senate  Judiciary  Committee  opened  its  hear- 
ings on  the  Prayer  Amendment  in  1982,  I  urged  my  colleagues  to  turn  away  from 
government  sponsorship  of  religious  activities  and  instead,  devote  their  energies  to 
rooting  out  ridiculous  barriers  that  have  been  erected  to  forbid  voluntary  meetings 
of  students  who  seek  to  meet  and  pray  in  non-disruptive  ways. 

But  let  me  state  clearly  that  Equal  Access  legislation  is  not: 

A  backdoor  approach  to  get  government  and  school  officials  into  the  business  of 
sponsoring,  promoting  and  influencing  religious  activities; 

It  is  not  an  attempt  to  sanction  a  teacher's  preference  for  certain  religious  activi- 
ties upon  a  captive  student  audience; 


It  is  not  designed  to  mandate  that  school  officials  open  the  door  to  all  student- 
initiated  religious  activities;  and  finally 

It  is  not  a  partisan  issue  that  is  trumpeted  with  November  1984  as  its  nagging 
reminder. 

Some  28  Senators— conservative  and  liberal,  with  widely  differing  regional  per- 
spectives and  personal  religious  preferences  have  joined  me  in  offering  S.  815.  This 
legislation  makes  clear  that  secondary  school  students  have  the  right  to  meet  volun- 
tarily during  non-instructional  time  periods  for  prayer  or  devotional  reading. 

The  fundamental  question  we  ought  to  ask  is  this: 

Does  the  Constitution  require  that  our  public  schools  be  so  totally  secularized  that 
even  voluntary  student-initiated  religious  discussion  must  be  denied  access  to  school 
facilities  despite  the  fact  that  other  non-religious  student  groups  can  meet  on  school 
property? 

The  answer,  I  believe  is  found  in  the  free  speech  clause  of  the  First  Amendment. 

In  the  Landmark  Supreme  Court  case  of  Tinker  v.  Des  Moines  School  District, 
thirteen-year-old  Mary  Beth  Tinker  arrived  at  her  junior  high  school  wearing  a 
black  armband  to  protest  the  Vietnam  war.  Mary  Beth's  father  was  a  Methodist 
minister  who  was  working  for  the  Quaker-founded  American  Friends  Services  Com- 
mittee. By  wearing  a  black  armband  and  fasting  during  the  Advent  and  Christmas 
season,  Mary  Beth  was  exercising  her  free  speech  rights  as  well  as  practicing  a  reli- 
gious act  in  mourning  for  the  war  dead.  The  Supreme  Court  upheld  Mary  Beth's 
free  speech  rights  when  it  stated  that  students  do  not  shed  their  constitutional 
rights  to  free  speech  at  the  schoolhouse  gate. 

Mr.  Chairman,  I  take  issue  with  those  who  want  to  sanitize  our  public  schools 
from  all  religious  influences — even  when  they  are  student-initiated  extra-curricular 
activities.  One  suspects  that  this  complaint  stems  from  an  assumption  that  schools 
must  not  only  socialize  the  young  but  homogenize  them  as  well.  But  in  Tinker,  The 
Supreme  Court  rejected  the  argument  that  politically  controversial  speech  can  be 
banned  by  school  officials  when  it  stated: 

"In  our  system,  students  may  not  be  regarded  as  closed-circuit  recipients  of  only 
that  which  the  state  chooses  to  communicate.  They  may  not  be  confined  to  the  ex- 
pression of  those  sentiments  that  are  officially  approved." 

The  crux  of  the  legislation  offered  by  Congressman  Bonker  in  the  House  and  S. 
815  in  the  Senate  simply  ensures  that  religious  speech  should  not  be  singled  out  for 
exclusion  once  a  forum  for  student  discussion  and  interaction  is  created. 

Moreover,  equal  access  legislation  addresses  the  confusion  that  is  rampant  in 
school  districts  around  the  country  over  the  issue  of  access  to  school  facilities  for 
prayer  and  religious  discussion.  Most  recently  the  Washington  Post  reported  that 
students  of  Catonsville  High  School  in  Baltimore  were  banned  from  meeting  during 
the  lunch  hour  for  Bible  study.  This  is  no  isolated  instance.  Abundant  examples 
have  been  documented  in  Senate  hearings  on  this  very  issue. 

In  summary,  I  urge  this  committee  to  act  expeditiously  on  the  Bonker  legislation. 
By  doing  so  we  will  do  far  more  for  religious  liberty  than  through  any  attempt  to 
resurrect  routine,  formalistic  and  government  structured  prayers.  Instead  of  looking 
to  Caesar  to  instill  religious  doctrine  and  prayer  let  us  focus  on  the  voluntary  ef- 
forts of  young  men  and  women  to  meet  and  pray  without  any  governmental  spon- 
sorship. 

STATEMENT  OF  HON.  MARK  O.  HATFIELD,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  OREGON 

Senator  Hatfield.  Thank  you,  Mr.  Chairman.  It's  a  great  privi- 
lege to  appear  here  today,  not  only  before  your  committee,  but  in 
support  of  Congressman  Bonker's  bill  and  others  who  have  joined 
him  in  this  proposal. 

I'd  like  to  submit  my  entire  statement  for  the  record. 

Chairman  Perkins.  Without  objection.  Go  ahead. 

Senator  Hatfield.  I  will  briefly  summarize  my  formal  remarks. 

Mr.  Chairman,  I  come  fresh  from  a  2V2-week  debate  on  the  ques- 
tion of  President  Reagan's  constitutional  amendment  relating  to 
school  prayer,  and  as  one  of  the  18  Republicans  who  voted  against 
that  amendment,  I  want  to  say  that  I  do  believe  that  the  amend- 
ment that  we  considered  produced  a  positive  result  in  terms  of  fo- 
cusing upon  an  important  issue  that  concerns  many  Americans.  I 


think  it  was  a  good  hour  in  the  history  of  the  Senate  to  debate  this 
particular  question. 

But  I  do  feel  that  we  approach  the  whole  question  of  religion  in 
the  schools  from  an  inappropriate  perspective.  Let  me  first  of  all 
say  that  as  the  cosponsor  of  Congressman  Bonker's  bill  on  the 
Senate  side,  that  this  bill  is  not  a  backdoor  approach  to  get  govern- 
ment and  school  officials  into  the  business  of  sponsoring  or  promot- 
ing or  influencing  religious  activities. 

It  is  not  an  attempt  to  have  a  teacher  sanction  preference  for 
certain  religious  activities  upon  a  captive  student  audience.  It  is 
not  designed  to  mandate  that  school  officials  open  the  door  to  all 
student-initiated  religious  activities,  but  rather,  what  it  attempts  to 
do  is  to  reduce  the  present  attitude  of  hostility  that  appears  to  be 
growing  as  far  as  the  Government's  relationship  to  religious  prac- 
tices or  religious  viewpoints. 

Now,  I  think  the  fundamental  question  here  is  one  of  free 
speech,  and  that  is  the  purpose  behind  the  bill  that  we  have  spon- 
sored. And  I  think  the  basic  constitutional  question  is  this:  Does 
the  Constitution  require  that  our  public  schools  be  so  totally  secu- 
larized that  even  voluntary,  student-initiated  religious  discussion 
must  be  denied  access  to  school  facilities,  despite  the  fact  that 
other,  nonreligious  student  groups,  can  meet  on  school  property? 

The  answer,  I  believe,  is  to  be  found  in  the  free  speech  clause  of 
the  first  amendment.  Some  28  Senators,  conservative,  liberal,  mod- 
erate, Democrat,  Republican,  from  all  sections  of  the  country  have 
joined  in  the  sponsorship  of  Senate  bill  815,  because  we  are  con- 
cerned about  the  freedom  of  speech. 

The  landmark  Supreme  Court  decision  of  Tinker  v.  Des  Moines 
School  District,  involved  a  13-year-old  girl  who  arrived  at  school 
one  day  wearing  a  black  armband  to  protest  the  Vietnam  war.  Her 
father  was  a  Methodist  minister  who  was  working  for  the  Quaker- 
founded  American  Friends  Service  Committee.  By  wearing  a  black 
armband  and  fasting  during  the  Advent  and  Christmas  season,  this 
girl  was  exercising  her  free  speech  rights,  as  well  as  practicing  a 
religious  act  in  mourning  for  the  war  dead. 

Now,  the  Supreme  Court  upheld  her  right  of  free  speech  when  it 
stated  that  students  do  not  need  to  shed  their  constitutional  rights 
of  free  speech  at  the  schoolhouse  gate. 

Mr.  Chairman,  I  take  issue  with  those  who  want  to  sanitize  our 
public  schools  from  all  religious  influences,  even  when  they  are 
student-initiated,  extracurricular  activities.  I  think  one  suspects 
that  this  complaint  stems  from  an  assumption  that  schools  must 
not  only  socialize  the  young  but  homogenize  them  as  well. 

But  in  Tinker  v.  Des  Moines  School  District,  the  Supreme  Court 
rejected  the  argument  that  politically  controversial  speech  can  be 
banned  by  school  officials  when  it  stated,  and  I  quote. 

In  our  system  students  may  not  be  regarded  as  closed-circuit  recipients  of  only 
that  which  the  state  chooses  to  communicate.  They  may  not  be  confined  to  the  ex- 
pression of  those  sentiments  that  are  officially  approved. 

Now,  the  crux  of  the  legislation  offered  by  Congressman  Bonker 
in  the  House  and  Senate  bill  815  in  the  Senate  simply  insures  that 
religious  speech  should  not  be  singled  out  for  exclusion  once  a 
forum  for  student  discussion  and  interaction  is  created.  I  think  also 


there  is  a  lot  of  confusion  today.  I  need  not  tell  you  about  many  of 
the  cases  that  have  been  ruled  on  by  the  Federal  courts.  We  recent- 
ly learned  of  a  Washington  Post  story  about  Catonsville  High 
School  in  Baltimore,  where  students  were  banned  from  meeting 
during  the  lunch  hour  for  Bible  study.  This  is  no  isolated  instance. 
Abundant  examples  have  been  documented  in  Senate  hearings  on 
this  very  issue. 

Now,  I  urge  this  committee,  Mr.  Chairman,  to  act  expeditiously 
on  the  Bonker  legislation  because  by  doing  so  we  will  do  far  more 
for  religious  liberty  than  through  any  attempt  to  resurrect  routine, 
formalistic,  and  governmental  structured  prayers.  Instead  of  look- 
ing to  Caeser  to  instill  religious  doctrine  and  prayer,  let  us  focus  on 
the  voluntary  efforts  of  young  men  and  women  to  meet  and  pray, 
without  any  governmental  sponsorship  or  promotion. 

One  last  word.  Mr.  Chairman,  the  University  of  Missouri  had  a 
very  interesting  case  where  they  permitted  students  to  organize 
voluntarily  and  use  facilities  of  the  university  campus  for  any  pur- 
pose except  religious  purposes.  That  was  the  Widmar  case:  And  the 
Supreme  Court  ruled  that  once  a  public  institution  establishes  an 
open  forum,  it  cannot  dictate  the  content  of  the  forum.  And  all  this 
bill  does  is  attempt  to  extend  that  constitutional  protection  to  stu- 
dents in  our  high  schools,  and  secondary  school  systems. 

So  again  I  emphasize  this  is  not  a  matter  of  promoting  religious 
activity.  This  is  merely  a  matter  of  protecting  the  rights  of  freedom 
of  speech.  The  bill  extends  this  principle  to  high  school  students 
and  notes  that  these  same  rights  have  been  protected  by  the  courts 
at  the  university  level.  That's  all  it  does,  and  nothing  more. 

Chairman  Perkins.  Thank  you  very  much  for  some  excellent  tes- 
timony, Senator  Hatfield. 

Now  why  don't  I  ask  Mr.  Edwards.  You  have  a  little  time  to  stay 
with  us  here?  All  right. 

Senator  Hatfield.  Mr.  Chairman,  I  have  an  appropriations  bill 
pending  on  the  floor.  May  I  be  excused? 

Chairman  Perkins.  Yes,  you  may  be  excused.  But  Mr.  Goodling 
wants  to  say  something.  t 

Mr.  Goodling.  I  would  just  like  to  ask  one  question,  Senator.  I  m 
kind  of  amused  at  all  the  activity  we're  having  over  these  bills  all 
of  a  sudden.  Mr.  Lott  had  his  bill  before  us  a  long  time  ago  and  we 
didn't  seem  to  find  any  necessity  to  hurry  about  it.  I  guess  we're 
now,  somehow  or  other,  trying  to  make  sure  that  our  sins  will  be 
forgiven  after  the  activity  on  the  Senate  side  last  week.  I'm  not 
quite  sure  what  this  is  all  about  but  my  one  question  comes  as  a 
superintendent  and  as  a  principal  of  a  high  school.  The  Supreme 
Court  made  a  decision,  that  didn't  change  my  thinking  at  all  when 
it  came  to  club  period,  we  had  60  different  clubs  in  my  school.  One 
of  those  clubs  was  Bible  club.  Another  one  was  Hi-Y.  How  do  you 
cut  out  Bible  club  without  cutting  out  Hi-Y  or  any  club  of  that 
nature? 

I  want  to  make  sure  that  any  legislation  that  we  pass  says  as  a 
point  of  fact,  that  if  you  have  a  club  period  and  students  want  one 
of  those  clubs  to  be  Bible  club,  it  should  be  Bible  club.  That  doesn't 
mean  it's  before  school  or  after  school,  it's  when  every  other  club 
period  meets,  whether  it's  Hi-Y  or  whether  it's  Varsity  Club  or 
whatever  it  may  be. 


I  want  to  make  sure  that  whatever  legislation  we  pass,  covers 
that  situation.  I  don't  want  loopholes  or  confusion  in  the  bill  that 
could  exclude  the  issue  because  some  would  say,  "Well,  this  isn't  a 
school-sponsored  activity,  therefore  you  can't  have  that  particular 
club."  How  do  you  read  legislation  that  you're  working  on  in  rela- 
tionship to  my  question? 

Senator  Hatfield.  First  of  all,  Mr.  Congressman,  the  bill  in  no 
way  provides  for  the  sponsorship  by  the  schools  of  any  of  the  activi- 
ties. Most  schools,  of  course,  have  established  what  they  call  an  ac- 
tivities period  or  extracurricular  time  outside  of  school  instruction 
time,  and  the  procedure  usually  is  that  students  who  want  to  form 
a  camera  club  or  a  drama  club  or  a  music  club  or  a  philosophy  club 
can  do  so  and  with  the  teacher-adviser.  That's  generally  the  proce- 
dure that  is  followed. 

Now,  that's  all  this  attempts  to  do,  is  to  put  the  right  of  students 
to  form  a  voluntary  Bible  study,  if  they  wish,  under  the  rules  gov- 
erning any  student  activity,  and  on  the  same  par,  the  students 
have  a  right  to  establish  a  philosophy  club  to  study  about  Karl 
Marx,  if  they  wanted  to. 

I  think  to  deny  students  a  right  to  come  together  and  study 
about  Jesus  Christ,  if  that  be  their  decision  or  their  wish,  and  at 
the  same  time  they  can  voluntarily  come  together  and  study  about 
Karl  Marx,  shows  what  ridiculous  positions  the  court  has  put  us  in 
as  far  as  freedom  of  speech  is  concerned,  and  that's  all  this  bill  pro- 
poses to  do,  is  to  put  the  right  of  religious  activity  on  a  par  with 
the  rights  of  any  other  activity  that  is  within  the  legitimate  realm 
of  student  activity. 

Mr.  Goodling.  So  you  are  saying  that  a  bill  that  would  be 
coming  from  the  Senate,  as  far  as  you  would  understand  it,  would 
permit  any  club  to  meet  during  an  activity  period? 

Senator  Hatfield.  Right. 

Mr.  Goodling.  Which  means  a  period  during  the  school  day? 

Senator  Hatfield.  Yes,  yes. 

Mr.  Goodling.  I  do  not  read  Mr.  Bonker's  bill  as  allowing  such 
to  happen.  The  bill  raises  the  whole  idea  of  whether  it  is  school 
sponsored  or  not  school  sponsored,  thus  giving  the  school  the  oppor- 
tunity to  say,  "Oh,  but  we  cannot  sponsor  anything  that  is  religious 
by  nature,"  if  I  am  correctly  interpreting  what  I  see  in  this  bill.  As 
I  said,  I  really  didn't  pay  close  attention,  as  a  superintendent  of 
schools,  to  the  Supreme  Court  decision — I  never  thought  the  Su- 
preme Court  said  you  couldn't  have  Bible  club  in  school  in  the  first 
place,  as  long  as  it  was  an  activity  period,  Bible  club  was  the  same 
as  any  other  activity  that  was  going  on. 

Senator  Hatfield.  The  Supreme  Court  has  not  ruled  that,  sir,  as 
you  know.  But  the  Federal  courts  in  Texas  and  New  York  have 
ruled  specifically  against  student-initiated  religious  activities.  This 
was  an  overreaction  again  to  the  Supreme  Court  decision  on  pre- 
scribed prayer,  which  never  ruled  voluntary  prayer  out  of  the 
schools  in  the  first  place.  But  we've  had  an  overreaction  to  that  de- 
cision by  local  school  boards,  principals,  superintendents,  and  even 
courts,  and  that's  what  we're  seeking  to  remedy. 

There  is  nothing  that  we're  addressing  here  other  than  religious 
activity,  because  it's  only  been  the  religious  activity  that's  been 
barred. 


Mr.  Goodling.  Well,  and  not  all  of  that,  for  instance,  as  I  said. 

Senator  Hatfield.  No,  no. 

Mr.  Goodling.  Hi-Y  Club  continues  and  I  don't  know  how  you 
can  call  "Young  Men's  Christian  Association,"  which  sponsors  a 
Hi-Y  Club,  anything  different  than  any  other  Bible  club  or  any- 
thing of  that  nature. 

Senator  Hatfield.  Yes. 

Mr.  Goodling.  It  could  really  be  interpreted  the  same  way. 

Senator  Hatfield.  Except  that  so  many  of  the  YMCA's  today 
have  really  lost  the  "C"  in  their  title  anyway. 

Mr.  Goodling.  Right.  I  will  admit  that. 

Chairman  Perkins.  Mr.  Hawkins,  any  questions? 

Mr.  Hawkins.  No  questions. 

Chairman  Perkins.  Mr.  Boucher. 

Mr.  Boucher.  No  questions,  Mr.  Chairman. 

Chairman  Perkins.  Let  me  ask  you,  Senator  Hatfield,  don't  you 
consider  this  a  very  narrowly  drawn  bill,  meant  to  meet  any  consti- 
tutional test? 

Senator  Hatfield.  Yes.  Again,  let  me  repeat,  the  challenge  has 
not  been  raised  about  student  activities  in  any  area  of  interest 
except  religious  interests.  So,  we're  really  not  changing  the  prece- 
dent or  the  course  that's  practiced  now  amongst  the  schools.  Many 
schools  would  like  to  do  this.  Many  schools  have  felt  threatened 
when  they  have  done  so  because  they  have  either  been  taken  to 
court  and,  in  some  instances,  they  have  been  forced  to  deny  the 
rights  that  they  have  already  bestowed  upon  students  in  the  same 
uniformity  that  they  have  bestowed  in  other  activities. 

All  this  bill  does  is  to  clarify  that  one  place  of  confusion,  that 
either  exists  today  in  local  school  boards,  with  school  administra- 
tors, or  because  of  actions  taken  by  Federal  courts. 

Chairman  Perkins.  Well,  thank  you  very  much,  Senator  Hat- 
field. 

Senator  Hatfield.  Thank  you,  Mr.  Chairman. 

Chairman  Perkins.  You  have  helped  us,  and  I  hope  we  can  move 
this  bill  within  the  next  few  days. 

Congressman  Dymally,  you  come  around  too.  I'm  sorry,  Mr. 
Bonker,  that  I  overlooked  you  a  while  ago,  as  the  author  of  the  bill, 
but  Don  has  been  here  a  long  time.  Go  ahead,  Congressman  Ed- 
wards. 

[Prepared  statement  of  Hon.  Don  Edwards  follows:] 

Prepared  Statement  of  Hon.  Don  Edwards,  a  Representative  in  Congress  From 

the  State  of  California 

Mr.  Chairman,  Members  of  the  Subcommittee,  I  appreciate  your  permitting  me  to 
appear  before  you  today  to  express  my  deep  reservations  about  H.R.  4996.  I  believe 
this  legislation  is  both  unnecessary  and  unwise:  it  is  unnecessary  because  young 
people  today  already  have  the  right  to  pray — in  school  if  they  want  to — and  to  meet 
to  express  their  religious  views.  It  is  not  the  purpose  of  the  First  Amendent's  Free 
Exercise  Clause  to  mandate  that  they  do  this  on  government  time  in  government 
facilities  under  government  supervision. 

The  legislative  is  unwise  because,  rather  than  end  the  bitter  and  divisive  debate 
that  has  raged  through  this  country  over  prayer  in  the  schools,  it  will  exacerbate  it. 
Having  lost  the  prayer  amendment  in  the  Senate,  its  proponents  are  attempting  to 
come  in  through  the  backdoor,  using  the  soothing  and  apparently  neutral  language 
of  "equal  access." 
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Make  no  mistake— this  is  not  an  equal  access  bill.  If  it  were,  I  would  not  hesitate 
to  support  it.  I  believe  in  equal  access  to  public  facilities  for  every  kind  of  speech 
and  would  be  happy  to  work  with  you  to  draft  a  true  "open  forum"  bill. 

But  this  is  not  that  bill.  Instead,  this  bill  sets  religious  activity  above  other  forms 
of  First  Amendment  activity.  For  example,  this  bill  will  not  enable  political  groups 
to  meet,  civil  rights  groups,  environmental  groups,  vegetarian  groups,  or  indeed  any 
group  desiring  to  exercise  their  First  Amendment  rights,  other  than  religious 
groups. 

Only  religious  groups  are  entitled  to  the  special  treatment— and  extraordinary  en- 
forcement powers— of  H.R.  4996.  And  indeed  it  is  not  all  that  clear  that  all  religious 
groups  will  benefit  from  this  bill.  For  example,  does  any  one  here  really  believe  that 
this  Administration  will  cut  off  federal  funds  from  an  entire  school  district  because 
one  high  school  principal  refuses  to  allow  the  Hare  Krishnas,  the  Moonies,  the  Peo- 
ple's Temple,  or  some  other  cult,  to  meet  on  school  property? 

The  question  of  the  bill's  enforcement  mechanism  bears  particularly  close  scruti- 
ny. A  good  faith  decision  by  a  single  well-meaning  if  misguided  high  school  principal 
would  result  in  the  termination  of  federal  funding  for  the  entire  school  district— or 
perhaps  even  state— depending  on  who  the  "recipient"  of  the  funds  is  deemed  to  be. 
[The  bill  does  not  suggest  how  this  determination  might  be  made.  The  prospect  of 
an  unlimited  fund  cut  off  is  ironic  given  the  Administration's  insistance  on  the  con- 
cept of  "program  specificity"  in  the  Title  IX  context.] 

The  need  for  a  carefully  tailored  judicial  remedy  in  the  context  of  a  true  public 
forum  is  essential.  Only  a  judicial  remedy  can  address  itself  to  a  specific  local  prob- 
lem without  relying  on  the  discretion  of  political  appointees  for  enforcement.  Such  a 
remedy  is  the  only  way  to  assure  that  the  rights  of  the  minority  are  not  subjugated 
to  the  will  of  the  majority.  The  whole  purpose  of  the  First  Amendment— indeed  the 
entire  Bill  of  Rights— is  to  protect  minority  rights.  In  the  absence  of  a  judicial 
remedy,  how  can  we  expect  the  majority  to  protect  any  other  than  their  own  inter- 
est? Indeed  all  our  major  civil  rights  laws,  while  relying  on  administrative  remedies 
or  on  judicial  enforcement  by  executive  agencies,  nevertheless  recognize  the  impor- 
tance of  private  rights  of  action. 

In  conclusion,  I  hope  my  testimony  has  raised  some  questions  in  your  mind  about 
the  wisdom  and  propriety  of  this  legislation.  These  are  important  issues;  they  de- 
serve close  and  careful  consideration. 

STATEMENT  OF  HON.  DON  EDWARDS,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Edwards.  Thank  you  very  much,  Mr.  Chairman.  I  do  appre- 
ciate your  allowing  me  to  come  here  today  to  testify  on  this  bill.  I 
ask  that  my  written  statement  be  made  a  part  of  the  record. 

Mr.  Chairman,  I  do  have  grave,  grave  reservations  about  this  bill 
and  I  disagree  with  the  distinguished  Senator  from  Oregon.  I  feel 
the  bill  is  unnecessary,  unwise,  and  does  raise  some  serious  consti- 
tutional questions.  The  bill  is  unnecessary  because,  as  learned  from 
the  debate  in  the  Senate,  students  can  pray  anytime  they  want  to. 
But  it's  not  the  purpose  of  the  first  amendment  of  the  Constitution 
that  provides  for  freedom  of  religion  and  guaranteed  free  expres- 
sion of  religion,  to  have  the  Government  mandate  that  students 
meet  in  Government  facilities  and  under  Government  supervision, 
because  that's  what  this  bill  is  talking  about.  We  have  just  had  a 
bitter  and  divisive  debate  over  prayer  in  the  public  schools.  It's 
gone  on  for  many  years.  This  legislation  is  not  going  to  assuage  it. 
It's  going  to  exacerbate  it. 

The  proponents  lost  in  the  Senate  and  now  they're  trying  to 
come  in  the  back  door,  using  the  soothing  words,  "equal  access." 
Make  no  mistake,  Mr.  Chairman,  this  is  not  equal  access. 

There  is  no  guarantee  of  free  speech  in  this  bill.  If  it  were,  if  it 
were  a  true  equal  access  bill,  I  would  be  for  it.  I  believe  in  equal 
access  to  public  facilities  for  every  kind  of  speech.  But  this  bill  does 
not  guarantee  access  for  every  kind  of  speech,  and  I  would  be  very 


happy  to  work  with  you,  if  you  wanted  to  draft  a  bill,  for  an  open 
forum  so  that  all  kinds  of  speech  would  be  guaranteed  equal  access. 
But  this  bill  doesn't  do  that. 

Instead,  this  bill  sets  religious  activity  above  other  forms  of  first 
amendment  activity.  It  makes  a  religious  activity  into  a  special 
class,  because  it  provides  a  cutoff  of  funds  if  religious  activity  is  not 
permitted. 

For  example,  this  bill  would  not  guarantee  political  groups,  civil 
rights  groups,  environmental  groups,  or  vegetarian  groups  equal 
access.  Not  at  all.  The  bill  just  says  when  groups  are  "generally" 
allowed  to  meet,  then  religious  groups  must  be  allowed  to  meet. 
Only  religious  groups  in  this  bill  get  special  treatment,  and  they 
also  get  the  benefit  of  this  extraordinary  enforcement  power — cut- 
ting off  funds  from  Washington,  D.C.,  by  some  bureaucrat.  Now, 
can  anyone  really  think  that  all  religious  groups  will  benefit? 
Would  this  administration  right  now  really  cut  off  Federal  funds  of 
an  entire  school  district  because  one  high  school  principal  refuses 
to  allow  the  Hari  Krishnas  and  Moonies,  the  Peoples'  Temple,  or 
some  other  cult,  to  meet  on  school  property?  Is  it  realistic  to  think 
that  the  administrator  here  in  Washington  would  cut  off  funds  of 
the  whole  school  district?  Of  course  not. 

Now,  look  at  the  bill's  enforcement  mechanism.  A  good  faith  de- 
cision by  a  single  well  meaning,  if  misguided,  high  school  principal 
would  result  in  the  cutoff  of  Federal  funds  for  an  entire  school  dis- 
trict. A  fatal  flaw  in  this  bill  is  the  absence  of  a  judicial  remedy. 
The  rights  of  the  minority  can  only  be  protected  by  a  judicial 
remedy.  Without  a  judicial  remedy  the  will  of  the  majority  will 
always  prevail.  All  of  our  civil  rights  laws  recognize  that  and  pro- 
vide for  private  rights  of  action  in  the  judicial  system. 

Last,  Mr.  Chairman,  we  are  inviting  an  administrative  night- 
mare in  every  public  high  school  in  the  United  States,  and  a  night- 
mare that  could  use  up  all  of  the  Federal  funds  that  today  go  to 
these  public  schools.  The  decisions  of  principals  would  be  perplex- 
ing and  sometimes  not  susceptible  to  clear  answers. 

For  example,  do  the  following  groups  have  the  legal  right  to  be 
at  school:  Seven  Presbyterian  Republicans?  The  Moonie  Ski  Club? 
Methodists  to  Balance  the  Budget?  Some  principal  is  going  to  have 
to  make  that  decision.  Is  this  group  guaranteed  access  or  not, 
under  the  very  special  privileges  of  this  bill. 

And  from  the  limited  high  school  budgets  that  are  already 
stretched  to  breaking  point,  moneys  are  going  to  have  to  be  provid- 
ed for  what  Senator  Hatfield  called  advisers,  yet  every  one  of  these 
meetings  in  high  schools  would  have  to  provide  that. 

Well,  that's  really  about  all  I  have  to  say,  Mr.  Chairman.  I  hope 
that  my  testimony  raised  some  of  the  questions.  There  are  a  lot  of 
questions  about  this  bill.  It's  not  as  simple  as  its  sponsors  say. 
We're  treading  on  very  dangerous  ground  and  I  hope,  I  trust  and  I 
know  you  will  examine  these  issues  with  careful  care. 

Chairman  Perkins.  Let  me  ask  you,  Mr.  Edwards,  do  you  have 
time  to  stay  with  us? 

Mr.  Edwards.  Sure. 

Chairman  Perkins.  All  right.  Let  Mr.  Bonker  reply,  and  then 
we'll  go  ahead  and  hear  Mr.  Dymally. 

[The  prepared  statement  of  Hon.  Don  Bonker  follows:] 
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Prepared  Statement  of  Hon.  Don  Bonker,  a  Representative  in  Congress  From 

the  State  of  Washington 

Mr.  Chairman,  I  am  grateful  for  the  opportunity  to  testify  in  support  of  the  Reli- 
gious Speech  Protection  Act  (H.R.  4996),  for  I  believe  it  provides  a  constitutionally 
sound  and  evenhanded  means  of  addressing  the  question  of  religion  in  public 
schools.  Since  I  have  already  submitted  testimony  to  the  Committee  on  an  earlier 
version  of  my  bill,  I  will  be  brief. 

As  Lisa  Bender  Parker's  case  illustrates,  some  school  administrators,  fearful  of 
being  dragged  into  court,  have  erected  inequitable  barriers  which  forbid  voluntary, 
out-of-class  student  meetings  for  religious  purposes. 

Unfortunately,  lower  federal  courts  are  split  over  the  extent  to  which  student-ini- 
tiated religious  activities  will  be  tolerated.  Some  courts  seem  to  reflect  the  view  that 
any  trace  of  religion  must  be  purged  from  the  public  domain,  confining  all  religious 
activity  to  houses  of  worship  and  private  premises.  These  courts  have  prohibited  re- 
ligious student  groups  from  meeting  on  campus.  This  view  demonstrates  a  hostility 
toward  religion  which  goes  beyond  the  establishment  clause,  and,  in  my  view,  violat- 
ed the  free  speech  rights  of  students.  Professor  Lawrence  Tribe,  one  of  the  most  re- 
spected constitutional  authorities  of  our  time,  will  speak  more  expertly  to  this  issue. 

At  the  core  of  the  first  amendment  is  the  concept  that  our  pluralistic  society  oper- 
ates best  when  ideas  and  beliefs  are  aired  openly,  not  banned  from  public  view  by 
state  action.  While  the  government  must  not  sponsor  or  support  a  particular  reli- 
gion, neither  should  it  be  hostile  to  the  right  of  free  speech  and  the  free  exercise  of 
religion  when  such  activity  does  not  conflict  with  other  rights. 

This  legislation  is  needed  to  insure  government  neutrality  toward  religion  in 
public  schools  and  to  clear  up  the  confusion  which  exists  regarding  the  right  of  reli- 
gious student  groups  to  meet  along  with  other  student  groups  in  public  schools. 

H.R.  4996  is  based  on  the  notion  that  when  a  school  opens  its  facilities  to  student 
groups,  it  should  not  be  allowed  to  discriminate  against  student  groups  who  wish  to 
meet  voluntarily  for  religious  purposes.  In  other  words,  the  bill  would  give  student 
religious  groups  the  same  right  to  meet  on  campus  as  other  student  groups. 

This  is  essentially  the  position  the  U.S.  Supreme  Court  took  when  it  applied  the 
equal  access  principle  to  student  meetings  at  a  state  university.  In  Widmar  v.  Vin- 
cent, 102  S.Ct.  296  (1981),  the  Court  held  that,  absent  a  compelling  purpose,  a  public 
university  may  not  deny  the  use  of  its  facilities  to  student  groups  which  wish  to 
meet  and  speak  on  religious  subjects  if  the  university  makes  its  facilities  generally 
available  to  student  groups  for  nonreligious  purposes. 

The  legislation  is  limited  to  public  secondary  schools  and  includes  a  number  of 
safeguards  to  prevent  school  or  government  involvement  in  the  student-initiated  re- 
ligious meetings.  A  companion  bill  sponsored  by  Senator  Hatfield  (S.  815)  enjoys 
broad  bipartisan  support  in  the  Senate. 

Before  concluding  my  testimony,  I  would  like  to  make  it  clear  what  this  legisla- 
tion would,  and  would  not  do. 

H.R.  4996  does  permit  secondary  school  students  to  gather  voluntarily  in  school 
facilities  on  the  same  terms  as  other  student  groups. 

The  legislation  does  not  interfere  with  the  academic  program;  religious  meetings 
would  take  place  outside  of  classtime. 

The  bill  promotes  government  neutrality  toward  religion  by  giving  religious  stu- 
dent groups  the  same  right  to  meet  on  campus  as  other  student  groups. 

The  measure  does  not  permit  state  or  school  involvement  in  the  religious  meet- 
ings initiated  by  student  groups,  and  therefore  does  not  threaten  the  separation  of 
church  and  state. 

It  does  permit  meaningful  religious  expression  compatible  with  our  pluralistic  so- 
ciety since  each  student  group  would  have  the  same  right  to  use  school  facilities  and 
could  conduct  themselves  according  to  their  own  beliefs. 

In  summary,  this  legislation  provides  a  constitutionally  sound  means  of  protecting 
religious  speech  in  public  high  schools  without  running  afoul  of  the  first  amend- 
ment's establishment  clause.  It  is  clearly  inequitable  to  prevent  high  school  students 
from  meeting  voluntarily  for  religious  purposes  when  the  school  permits  student 
meetings  for  virtually  any  other  legitimate  purpose.  Such  a  double  standard  is  in- 
consistent with  the  principles  of  free  speech  and  government  neutrality  toward  reli- 
gion. H.R.  4996  would  bring  needed  balance  and  clarification  to  this  sensitive  issue. 
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STATEMENT  OF  HON.  DON  BONKER,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  WASHINGTON 

Mr.  Bonker.  Thank  you,  Mr.  Chairman,  for  your  decision  to  call 
this  hearing,  and  hopefully,  mark  up  legislation  that's  pending 
before  your  distinguished  committee,  and  also  for  the  invitation  to 
testify  today. 

Chairman  Perkins.  We've  got  a  large  crowd.  Talk  a  little  louder, 
Mr.  Bonker. 

Mr.  Bonker.  Mr.  Chairman,  I'd  like  to  submit  my  statement  for 
the  record. 

Chairman  Perkins.  Without  objection. 

Mr.  Bonker.  And  I  shall  keep  my  opening  remarks  brief. 

Mr.  Chairman,  we're  attempting  to  accomplish  at  least  three 
principles  by  way  of  this  legislation.  The  first,  as  Senator  Hatfield 
so  eloquently  stated,  we  need  to  guarantee  the  first  amendment 
rights,  and  I  think  equal  access,  in  this  case,  certainly  assures 
those  rights,  at  least  for  students  in  secondary  institutions. 

Second,  I  think  that  it's  terribly  important  that  we  insure  Gov- 
ernment neutrality  in  this  terribly  sensitive  issue.  While  the  Gov- 
ernment, clearly,  must  not  sponsor  or  support  a  particular  religion, 
neither  should  it  be  hostile  to  the  right  of  free  speech  and  the  free 
exercise  of  religion,  when  such  activity  does  not  conflict  with  other 
rights. 

What's  important  is  that  we  provide  a  proper  framework  in 
which  Government  policy,  Government  court  decisions,  and  Gov- 
ernment actions  are  totally  neutral  on  this  important  subject.  And 
what  we  saw  by  way  of  the  debate  on  the  Senate  side,  I  think,  was 
an  attempt  to  introduce  government  policy  by  way  of  a  prescribed 
prayer. 

Third,  it's  important  that  Government  maintain  some  consisten- 
cy in  its  policy.  The  fact  is  that  by  way  of  lower  Federal  court  deci- 
sions on  this  matter,  there  simply  is  no  consistency.  We  have 
courts  ruling  in  one  direction  and  courts  ruling  in  the  other  direc- 
tion. The  result  of  which  is  that  school  officials,  by  and  large,  have 
no  clear  direction  of  Federal  policy  with  respect  to  equal  access, 
and  it  has  proved  fairly  traumatic  in  those  instances,  many  of 
which  occurred  in  my  district,  where  school  officials  are  confused 
as  to  the  intent  or  the  interpretation  of  Federal  policy  in  this  case. 

H.R.  4996  is  based  on  the  notion  that  when  a  school  opens  its  fa- 
cilities to  students  it  should  not  be  allowed  to  discriminate  against 
student  groups  who  wish  to  meet  voluntarily  for  religious  purposes. 
In  other  words,  the  bill  would  give  student  religious  groups  the 
same  rights  to  meet  on  a  secondary  school  facility  as  other  groups 
and  other  organizations. 

The  decision  is  compatible  with  the  Supreme  Court  decision  in 
Widmar  v.  Vincent,  in  which  the  Court  held  that  absent  a  compel- 
ling purpose,  a  public  university  may  not  deny  the  use  of  its  facili- 
ties to  student  groups  which  wished  to  meet  and  speak  on  religious 
subjects,  if  the  university  makes  its  facilities  generally  available  to 
student  groups  for  nonreligious  purposes. 

The  legislation  is  limited  to  public  secondary  schools  and  it  in- 
cludes a  number  of  safeguards  to  prevent  school  or  Government  in- 
volvement in  student-initiated  religious  meetings.  I  think  it's  im- 
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portant  that  we  stress  that  fact.  The  legislation  would  permit  this 
right,  this  access,  if  you  will,  only  if  it  is  student  initiated  and  does 
not  involve  students  or  counselors  or  others  in  initiating  or  promot- 
ing such  activity. 

I  would  like  to  make  clear  what  this  legislation  would  and  would 
not  do,  Mr.  Chairman.  H.R.  4996  does  permit  secondary  school  stu- 
dents to  gather  voluntarily  in  school  facilities  on  the  same  terms  as 
other  student  groups.  The  legislation  does  not  interfere  with  the 
academic  program.  Religious  meetings  would  take  place  outside  of 
class  time. 

Mr.  Goodling.  Excuse  me.  Would  you  repeat  the  first  thing  you 
said? 

Mr.  Bonker.  I'm  sorry,  Mr.  Goodling. 

H.R.  4996  does  permit — I  may  have  said  "does  not."  I  commend 
you  for  staying  on  top  of  my  testimony  and  making  that  correction. 

The  bill  promotes  Government  neutrality  toward  religion  by 
giving  religious  groups  the  same  rights  that  other  campus  groups 
now  enjoy,  and  the  measure  does  not  permit  State  or  school  in- 
volvement in  these  activities. 

The  bill  does  permit  meaningful  religious  expression,  compatible 
with  our  pluralistic  society,  since  each  group  would  have  the  same 
right  to  use  school  facilities  and  could  conduct  themselves  accord- 
ing to  their  own  beliefs. 

Finally,  Mr.  Chairman,  let  me  comment  on  a  few  points  raised 
by  my  distinguished  colleague  from  California.  He  makes  reference 
to  a  cutoff  of  funds  as  an  enforcement  mechanism.  I  think  we  all 
recognize  that  there  are  several  approaches  to  enforcement  in  this 
case,  of  which  the  cutoff  of  funds  is  only  one.  I  think  judicial 
remedy  is  an  acceptable  means  of  dealing  with  the  issue  and,  of 
course,  that  is  a  provision  that  is  in  the  Senate  bill  and  I  would 
have  no  objection  whatsoever  if  in  a  conference  we  opted  for  judi- 
cial remedy. 

Second,  he  made  reference  to  the  administrative  nightmare  if  the 
legislation  is  passed.  I  believe  the  opposite  is  true.  There  exists  now 
confusion  about  Federal  policy  on  whether  or  not  religious  groups 
should  enjoy  equal  access  to  the  facilities,  so  I  believe  instead  of 
having  an  administrative  nightmare,  we  would  have  more  clarity 
and  greater  consistency  in  the  application  of  Federal  policy  in  this 
case. 

In  summary,  the  legislation  provides  a  constitutionally  sound 
means  of  protecting  religious  speech  in  public  high  schools  without 
running  afoul  of  the  first  amendment's  establishment  clause,  and 
certainly  would  bring  needed  balance  and  clarification  to  this  sen- 
sitive issue. 

Thank  you. 

Chairman  Perkins.  All  right,  go  ahead,  Congressman  Dymally. 

STATEMENT  OF  HON.  MERVYN  M.  DYMALLY,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Dymally.  Mr.  Chairman  and  members  of  the  committee,  I 
thank  you  for  giving  me  this  opportunity  to  present  what  I  think  is 
a  workable  alternative  in  the  prayer  in  school  debate,  and  it's  the 
California  model. 
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By  way  of  introduction,  I  find  myself  in  a  very  unique  situation.  I 
am  the  only  classroom  teacher  in  the  California  delegation  and  I 
am  probably  one  of  the  very  few  in  the  Congress.  Mr.  Goodling,  I 
suspect,  was  once  a  classroom  teacher,  but  he  ended  up  where  all 
good  teachers  do:  In  the  front  office.  Good  teachers  usually  become 
administrators  or  politicians,  I  suspect. 

But  I  have  had  considerable  experience  as  a  classroom  teacher 
with  this  whole  question  of  praying  in  the  schools  and  out  of  the 
schools.  And  in  California  we  have  what  is  known  as  release  time: 
Recognized  religions  sign  up,  they  are  certified  by  the  regional  ad- 
ministrator, the  district  administrator,  the  principal,  and  they 
come,  at  a  particular  time  and  take  the  children  out  of  the  class- 
room, out  of  the  campus,  and  sign  for  that  student.  They  are  then 
legally  responsible  for  that  student,  with  parental  consent. 

And  I  am  suggesting  that,  as  an  alternative,  in  this  whole  ques- 
tion of  school  prayer,  that  we  permit  schools  to  offer  release  time 
as  I  have  just  described.  I  believe  the  schools  can  do  this  now,  but 
the  language  I  am  submitting  would  make  this  option  abundantly 
clear.  Even  though  I  have  no  written  testimony,  I  do  have  some 
language  which  I  would  like  to  read  to  the  committee. 

"Nothing  in  any  act  of  Congress  shall  be  construed  to  prevent 
the  release  by  a  public  school  of  any  student  for  the  purpose  of  reli- 
gious instruction  under  guidance  of  a  religious  representative  at  a 
location  other  than  that  of  the  school."  This  is  a  practice  which  has 
been  in  place  in  California  for  any  number  of  years,  and  one  with 
which  I  have  had  considerable  experience,  and  it  has  worked  very 
well. 

I  suspect  the  sanctioning  of  religious  groups  on  the  campus,  on 
school  property,  can  cause  a  great  deal  of  administrative  and  legal 
problems,  not  only  for  teachers  but  for  administrators. 

That's  all  I  have  to  say,  Mr.  Chairman.  I'd  like  to,  with  your  per- 
mission, enter  this  into  the  record. 

Chairman  Perkins.  Mr.  Goodling. 

Mr.  Goodling.  Yes,  thank  you,  Mr.  Chairman. 

First  of  all,  in  response  to  some  of  the  things  my  colleague,  Mr. 
Edwards,  mentioned,  of  course  the  Tinker  case  was  the  Supreme 
Court  ruling  that,  as  a  matter  of  fact,  a  student  does  not  drop  his 
constitutional  rights  in  relationship  to  speech  when  he  enters  the 
door  of  the  school.  So  everybody  was  protected  as  far  as  their  free- 
dom of  speech  with  one  exception,  as  we  are  now  interpreting  it, 
anyone  who  wants  to  speak  in  relationship  to  religion.  They  some- 
how or  other  have  not  been  able  to  bring  their  constitutional  rights 
into  the  school  building.  So,  we've  already  had  the  Supreme  Court 
rule  in  favor  of  everybody  else. 

Then,  as  Mr.  Bonker  mentioned,  we  had  the  Widmar  case  and 
basically  the  court  ruled  in  favor  of  religion  in  relationship  to  post- 
secondary  schools. 

Now,  the  important  thing  to  understand,  I  think  for  everybody, 
is  that  the  Supreme  Court  has  never  ruled  on  elementary,  junior, 
or  senior  high  school  in  relationship  to  religious  speech.  That  has 
never  been  an  issue  that  has  been  brought  before  the  Court. 

But,  as  Mr.  Bonker  points  out,  the  problem  them  comes  down  to 
an  administrator  who  doesn't  really  know  whether  he  has  the  right 
to  permit  that  aspect  of  freedom  of  speech  in  school,  or  not,  and 
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therefore  he  says,  "Well,  we'd  better  not  do  it,  just  to  make  sure 
we're  on  the  safe  side,"  even  though  the  Supreme  Court  has  not 
ruled  on  that  issue.  They  have,  dealt  with  every  other  freedom  of 
speech  issue,  and  they  have  also  dealt  with  religious  speech  beyond 
the  secondary  school,  but  not  in  the  lower  schools. 

And  so  I  think  what  the  people  who  are  offering  these  different 
pieces  of  legislation  are  saying  is  that  this  same  freedom,  this  same 
constitutional  right,  should  include  religion,  since  it  includes  every- 
thing else.  The  Tinker  case  goes  back,  you  will  remember,  to  the 
war  days  and  to  what  political  philosophies  you  could  or  could  not 
express  inside  a  school  building  and,  of  course,  as  I  indicated,  the 
Supreme  Court  ruled  that,  as  a  matter  of  fact,  you  could  express 
those  opinions. 

We  have  release  time  too,  but  I  think  you're  talking  about  a  dif- 
ferent situation  in  that  release  time  is  strictly  a  religious  training 
program.  The  church  comes  and  it  just  is  a  religious  training  pro- 
gram. 

My  question  is,  as  an  administrator,  as  a  teacher,  and  as  a  super- 
intendent, we  had  a  club  period.  Perhaps  there  were  60,  70,  100 
clubs  that  the  students  said  they  wanted  to  have  during  that  club 
period.  The  club  period  met  during  school  time.  There  was  no  extra 
pay  for  anybody  who  volunteered  to  supervise  that  club  period.  But 
they  also  had  an  alternative.  If  they  didn't  like  any  of  the  clubs 
that  the  students  had  suggested,  they  had  a  study  hall  period. 

I  want  to  know,  first  of  all,  from  Mr.  Bonker,  whether  his  legisla- 
tion would  permit  this  voluntary  club  period,  if  one  of  those  club 
activities  was  Bible  club,  and  then  second,  if  that  answer  is  yes  or 
even  if  it's  no,  I  want  to  know  from  all  three  what  is  wrong  with  a 
Bible  club  as  one  of  the  clubs  that  is  offered  during  the  club  period, 
which  has  happened  for  probably  a  hundred  years,  in  public  educa- 
tion? 

So  maybe,  Mr.  Bonker,  do  you  want  to,  first  of  all,  clarify  what 
your  legislation  does  or  doesn't  do  in  relationship  to  the  club 
period,  and  the  others  may  want  to  say  what  is  right  or  wrong  with 
including  the  Bible  club  as  one  of  the  clubs,  as  we  always  have 
done? 

Mr.  Bonker.  Well,  the  proposed  legislation  generally  allows  or 
disallows  discrimination  on  the  basis  of  religious  content  of  speech, 
and  if  the  school  generally  allows  a  nonschool  sponsored  student 
group  to  meet  in  its  facilities,  then  that  same  opportunity  ought  to 
be  extended,  pursuant  to  the  safeguards  that  are  provided  for  in 
the  legislation. 

So,  if  a  student-initiated  group  wanted  to  set  up  a  Bible  study 
that  occurred  outside  of  class  time  for  a  student,  then  the  school 
district  could  not  disallow  that  activity,  as  long  as  the  same  privi- 
lege was  extended  to  nonreligious  groups. 

Mr.  Goodling.  But  you  are  saying  a  nonschool  sponsored  func- 
tion. I  don't  believe  there's  any  way  you  could  have  a  club  period, 
as  we  do  now  and  somehow  or  other  say  they  are  nonschool  spon- 
sored. 

Now,  it's  up  to  the  students,  you  know.  You  ask  the  students, 
"What  club  would  you  like  to  have  on  the  club  list  for  club 
period?"  It  meets  on  school  time,  usually  once  a  week.  Or  some 
schools  have  it  once  every  2  weeks.  But  I  don't  believe  you  could 
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say,  somehow  or  other,  that  it  wasn't  a  school-sponsored  activity  in 
that  it's  meets  during  the  school  day.  Yet,  as  I  would  read  your 
bill,  I  kind  of  think  that  somehow  it  could  be  interpreted,  for  some 
reason  or  another  we  could  not  have  Bible  club  as  we've  had  for  a 
hundred  years,  but  we  could  have  any  other  club  that  you  would 
want  to  mention. 

Mr.  Bonker.  Well,  we  had,  in  the  original  draft,  a  provision  that 
provided  for  the  opportunity  to  meet  during  noninstructional  peri- 
ods. But  it  became  obvious  that  in  some  schools,  especially  at  the 
secondary  level  that  students  have  opportunities  to  convene  for 
special  activities  during  the  school  day.  So  that  standard  was  too 
rigid. 

So  what  we've  said,  in  effect,  is  that  if  a  school  permits  a  nonreli- 
gious  group  to  meet,  that  that  same  opportunity  ought  to  be  ex- 
tended to  a  religious  organization  or,  to  say  it  another  way,  a 
school  could  not  disallow  a  religious  organization  from  meeting. 

Mr.  Goodling.  OK,  let  me  be  more  specific,  then.  So  we  have 
Varsity  Club,  we  have  Hi-Y  Club,  we  have  the  Boys  in  Homemak- 
ing  Club.  Those  are  just  a  couple  that  come  off  the  top  of  my  head 
very  quickly  of  the  hundred  clubs  we  may  have  offered.  Are  you 
saying,  then,  all  would  be  treated  exactly  the  same? 

Mr.  Bonker.  The  standard,  to  be  explicit,  applies  only  if  the 
school  generally  allows  nonschool-sponsored  student  group  meet- 
ings. Now,  if  these  examples  represent  school-sponsored  activities, 
then  the  standard  would  not  apply. 

Mr.  Goodling.  Even  though  they  are  student  organized,  student 
requested? 

Mr.  Bonker.  No;  if  they're  student  initiated 

Mr.  Goodling.  Well,  that's  how  you  get  to  a  club  period. 

Mr.  Bonker.  OK. 

Mr.  Goodling.  You  send  out  a  flyer  and  you  say,  "Do  you  want  a 
club  period?"  It's  usually  the  student  council  that  gets  this  all 
started  and  then  you  ask,  "What  clubs  do  you  want?"  and  by  so 
doing  you  get  a  list  of  clubs  that  they  want  to  have  during  that 
particular  period. 

Mr.  Bonker.  Well,  some  activities  are  school  sponsored,  school 
initiated.  Maybe  school  directed. 

Mr.  Goodling.  Such  as  honor  society  or  something  of  that 
nature. 

Mr.  Bonker.  Yes.  And  other  activities  are  student  initiated.  The 
standard,  in  my  legislation,  would  apply  for  religious  and  nonreli- 
gious  groups  when  the  activity  is  student  initiated. 

Mr.  Goodling.  Let  me  ask  my  other  two  colleagues,  do  you  have 
a  problem  with  Bible  club  being  one  of  the  clubs  during  a  club 
period? 

Mr.  Edwards.  Well,  as  I  pointed  out  in  my  testimony,  Mr.  Good- 
ling, it's  a  misnomer  to  call  this  free  speech.  There  is  not  free 
speech  in  high  schools  or  freedom  of  assembly  in  the  public  high 
schools  of  the  United  States.  They  are  not  open  forums  like  streets. 
There  is  jurisdiction  by  the  principal  and  when  you,  Mr.  Goodling, 
tell  us  about  the  clubs,  and  my  high  school  was  the  same  way,  but 
there  were  still  restrictions,  and  I  guarantee  that  they're  not  going 
to  allow  the  Ku  Klux  Klan  Club  and  a  number  of  others. 
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Now,  if  you  want  to  write  this  bill  guaranteeing  free  speech  to 
the  students  and  free  rights  of  assembly  to  the  students,  I'd  be  very 
glad  to  join  you.  But  that's  not  what  this  bill  does.  It  has  restric- 
tions in  it.  "Generally,"  the  word  is.  It  doesn't  say  meetings  such  as 
students  might  desire  to  have.  It  says  "generally."  Now,  that's  the 
problem. 

And  then,  in  addition  to  that,  it  takes  religion,  religious  meet- 
ings, and  sets  them  higher  than  free  speech,  by  putting  these  sanc- 
tions in,  that  free  speech  does  not  have,  but  religious  meetings,  in 
Government  buildings,  have  these  extraordinary  sanctions  of  cut- 
ting off  funds. 

Mr.  Goodling.  Forgetting  the  sanction  part,  and  I  haven't  really 
thought  much  about  the  sanction  part,  you  would  have  to  put  that 
kind  of  language  in,  would  you  not,  because  as  I  indicated,  the 
court  has  already  ruled  that  the  rest  have  that  right  as  far  as  free 
speech  is  concerned?  The  Supreme  Court  did  rule  that. 

Mr.  Edwards.  No,  the  case  that  you  mentioned,  the  Tinker  case, 
was  about  individuals,  not  groups,  not  clubs.  I  think  that  if  a  high 
school  has — and  there's  a  law  case  on  that — has  a  long  history  of 
allowing  any  group  in,  any  group,  regardless,  and  didn't  veto  some 
because  they  didn  t  like  their  lifestyle,  then  it  would  be  constitu- 
tional to  have  religious  groups.  But  that's  not  the  way  this  bill  is 
written.  This  bill  is  written  to  prefer  religion. 

Mr.  Goodling.  Then  let  me  specifically  ask  my  question  again. 
Do  you  have  any  problem  with  a  high  school  club  period,  including 
Bible  Club  as  one  of  the  clubs  in  that  period? 

Mr.  Edwards.  There  always  is  a  problem  when  you  have  high 
school  students  and  a  room  is  reserved  and  religious  services  are 
held  in  the  room.  There  is  a  teacher  in  the  room  or  an  adviser,  as 
Senator  Hatfield  would  say.  These  are  more  impressionable  chil- 
dren than  young  people  in  college  and  there's  always  the  danger 
that  at  this  particular  religious  service  that  the  young  person  will 
get  the  idea  that  the  Government  approves  of  this  particular  reli- 
gion. There  is  a  danger  there. 

But  if  the  school,  as  a  rule,  as  in  the  Williamsport  case,  allowed 
any  and  all  meetings  in  the  school,  which  doesn  t  usually  happen, 
incidentally,  at  the  high  school  level,  then  I  would  have  no  objec- 
tion, no.  That's  really  free  speech.  That's  freedom  of  assembly. 

Mr.  Goodling.  Mr.  Dymally,  do  you  have  any  problems  with  one 
of  the  clubs  being  Bible  club,  as  is  practiced,  at  least  in  the  East, 
considerably? 

Mr.  Dymally.  I  have  no  objection  as  long  as  it  remains  a  local 
issue.  You  are  a  former  administrator  and  you  know  that  an  ad- 
ministrator must  have  discretion.  Would  an  administrator  want  to 
entertain  having  the  XYZ  Communist  club  in  the  school?  The  ad- 
ministrator should  have  some  flexibility. 

What  is  bad  is  freezing  a  rigid  directive  into  the  Federal  statute. 
We  set  a  bad  precedent.  We  must  permit  some  local  flexibility  in 
education.  It  would  create  even  more  serious  a  problem  if  we  went 
one  step  further  and  created  sanctions  to  enforce  the  Federal  stat- 
ute. 

Mr.  Goodling.  But  are  we  not  at  the  point  where,  as  Mr.  Bonker 
indicated,  your  administrators  are  not  sure  whether  they  can  or 
cannot  accept  Bible  club  any  longer,  and  so  out  of  fear  that  they 
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may  be  doing  something  wrong,  because  of  a  Supreme  Court  ruling, 
which  I  didn't  interpret  as  saying  that,  they  now  need  some  nation- 
al guidance? 

Mr.  Dymally.  I'd  rather  take  that  chance.  I'd  rather  have  the 
administrator  err  than  to  force  Federal  legislation  upon  them.  The 
big  brother  is  already  there  with  his  sanction  of  a  Federal  grant, 
saying,  "If  you  don't  do  this.  .  .  ." 

Are  you  going  to  give  the  same  right  to  the  Communists?  Are 
you  going  to  cut  off  the  funds  if  the  principal  said  no,  "The  Com- 
munists cannot  meet  here  at  the  Main  Street  Elementary  School"? 
Mr.  Goodling.  They  already  have  that  right,  but  nevertheless, 

I'm  not,  at  this  time 

Mr.  Dymally.  They  don't  have  a  Federal  right.  It's  at  the  local 
level. 

Mr.  Goodling.  I'm  really  not  talking  about  sanctions  at  the 
present  time.  I'm  trying  to  find  out  whether  there's  an  objection  to 
doing  what  we  have  done,  as  I  said,  at  least  in  the  Thirteen  Origi- 
nal Colonies  for  100  years. 

Mr.  Dymally.  As  a  classroom  teacher  I  have  no  objections  to 
your  proposal  if  it  stays  at  the  discretionary  local  level. 

Mr.  Goodling.  Mr.  Bonker,  I  think  you  have  some  kind  of  re- 
sponse. 

Mr.  Bonker.  Well,  again,  I  think  neutrality  and  consistency  are 
terribly  important  and  under  the  current  practice,  since  school  offi- 
cials have  no  clear  direction,  you  could  conceivably  allow  groups  to 
meet  under  the  guidance  of  school  officials,  for  religious  purposes. 
One  could  take  the  argument  to  the  other  extreme  and  students 
could  be  manipulated  toward  the  practice  of  a  particular  faith, 
simply  because  they  have  no  clear  direction  outside  the  classroom 
as  to  what  they  ought  to  allow. 

So,  I  think  we  ought  to  provide  guidelines  so  that  the  Federal 
Government  has  spoken  and  there  is  some  consistency,  and  neu- 
trality, on  the  subject. 

Mr.  Goodling.  Our  policy  was  generally  if  a  certain  number  of 
students  would  meet,  and  wanted  to  have  a  club,  whether  it  be  a 
Republican  club,  a  Democratic  club— Democrat  club  I  should  say, 
I've  heard  "Democratic"  so  many  times,  which  is  totally  incorrect, 
that  sometimes  I  say  it  myself,  they  could.  If  they  want  to  have  a 
Democrat  club  or  a  Republican  club  or  a  Bible  club  or  a  Hi-Y  club 
or  whatever,  they  must  be  allowed  to.  The  only  limitation  we  set  is 
primarily  you  must  have  5  or  you  must  have  10  students  and  then, 
if  you  had  that,  the  club  could  exist.  Of  course,  if  they  wanted  to 
have  a  Ku  Klux  Klan  club  the  court  would  have  to  allow  a  Ku 
Klux  Klan  club  and  if  they  wanted  to  have  a  Communist  club  and 
they  had  the  numbers,  they  could  have  one  of  those  also. 
Chairman  Perkins.  Mr.  Hawkins,  any  questions? 
Mr.  Hawkins.  No,  Mr.  Chairman. 
Chairman  Perkins.  Go  ahead,  Mr.  Ackerman. 
Mr.  Ackerman.  Thank  you  very  much,  Mr.  Chairman. 
I  think  this  is  a  very  interesting  prospect  and  maybe  it's  a  brave 
new  concept.   But  I  have  a  couple  questions  about  it.   In  those 
schools  which  have  a  policy,  or  will  evolve  a  policy,  that  will  make 
available  space  to  outside  organizations,  if  those  organizations  com- 
pensate the  school  for  either  the  space  or  the  maintenance  or  the 
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security,  would  religious  groups  fall  under  that;  if  they  said  they 
didn't  want  to  pay  the  fee?  Would  they  be  required  to — would  the 
school  be  required  to  give  them  that  space  for  nothing? 

Mr.  Bonker.  Well,  the  bill  addresses  primarily  a  situation  involv- 
ing students  and  what  they  can  do  on  school  grounds,  and  what 
rights  they  have  to  gather  or  to  meet  for  religious  or  nonreligious 
purposes,  and  basically  it  bars  discrimination  against  student  reli- 
gious meetings.  Now,  what  a  school  board  may  determine  as  policy 
for  outside  groups 

Mr.  Ackerman.  It  bars  student  religious  meetings? 

Mr.  Bonker.  It  bars  discrimination. 

Mr.  Ackerman.  Discrimination. 

Mr.  Bonker.  Discrimination  against  student  religious  meetings. 

But  what  a  school  board  determines  for  use  of  its  facilities  out- 
side of  a  school  period,  school  time,  I  think,  is  up  to  the  school 
board.  There  are  many  schools  that  allow  churches  to  use  their  fa- 
cilities on  Sunday,  and  so  the  bill  doesn't  really  address  that  kind 
of  policy. 

Mr.  Ackerman.  What  happens  if  a  school  board  has  a  policy  that 
you  can  use  a  room  if  you're  an  outside  organization  at  7  in  the 
morning  before  classes  start  or  you  could  use  it  at  4  or  5  in  the 
afternoon,  as  long  as  you  pay  for  the  maintenance,  if  you  pay  for 
the  custodian  to  come  in  and  you  pay  for  the  security  guard,  if  they 
have  one,  for  outside  organizations,  and  a  religious  organization 
wants  to  use  a  facility  at  7  o'clock  or  after  4  o'clock?  Would  they 
have  to  pay  that  fee? 

Mr.  Bonker.  Well,  basically  what  it  says  is  that  if  the  facility  is 
made  available  for  student  groups  for  nonreligious  purposes,  it  has 
to  make  the  same  facility  available  to  a  religious  group.  So  it 
doesn't  really  get  into  compensation  for  outside  groups.  What  the 
school  board  determines  for  compensation  is  up  to  the  school  board. 

Mr.  Ackerman.  Well,  in  New  York  City,  for  example,  they  have 
a  policy  in  certain  school  districts  that  if  you  have  even  sometimes 
a  parents'  association  that  wants  to  have  a  meeting  after  school,  if 
they  want  to  use  an  auditorium  or  one  of  the  rooms,  they  have  to 
pay  a  fee.  Sometimes  it's  $100  for  a  meeting,  to  cover  the  contrac- 
tual costs  of  keeping  the  custodian  there  or  whatever  other  fee. 

Sometimes  they  have  what's  called  piggybacking  where  they  will 
open  the  school  and  two  organizations  will  know  they  are  coming 
in  the  same  night  and  they  will  split  that  $100  or  whatever  the  fee 
might  happen  to  be.  Could  they  discriminate?  Would  it  be  consid- 
ered discriminating  against  the  religious  organizations  if  they 
wanted  to  use  the  facility  and  not  pay  the  fee,  when  other  organi- 
zations were  paying  it? 

Mr.  Bonker.  Well,  I  think  we're  just  going  over  the  same  issue.  I 
don't  think  the  legislation  addresses  situations  like  that,  for  organi- 
zations outside  the  school.  And  it  seems  to  me  the  school  board  is 
free  to  make  that  determination  in  terms  of  compensation  for 
maintenance  and  whatever  else  is  involved  for  using  their  facili- 
ties. 

Mr.  Ackerman.  OK.  Let  me  ask  you,  if  I  may,  a  question  on 
usage.  Just  so  I  understand  this  better.  If  a  group  of  Baptist  chil- 
dren wanted  to  use  the  facility  in  the  afternoon  for  some  type  of 
baptist  club,  they  could  do  that? 
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Mr.  Bonker.  This  legislation  is  confined  to  secondary  schools,  not 
elementary. 

Mr.  Ackerman.  Yes,  I  understand. 

Mr.  Bonker.  So,  if  you're  talking  about  high  school  students  and 
it's  student  initiated,  and  the  same  meeting  rights  are  available  to 
nonreligious  groups,  the  bill  simply  says  that  religious  groups 
cannot  be  discriminated  against  in  wanting  to  meet  during  similar 
times. 

Mr.  Ackerman.  All  right.  If  a  group  of  Catholic  students  wanted, 
under  the  same  conditions,  to  meet  before  school  at  7:30  in  the 
morning  and  have  mass,  would  that  be  permitted? 

Mr.  Bonker.  If  the  facility  was  available  for  nonreligious  groups, 
it  would  also  be  available  for  a  religious  group.  Even  Ba'hais  as 
well  as  Catholics  and  Baptists  could  be  involved. 

Mr.  Ackerman.  If  a  group  of  Jewish  students  wanted  to  get  to- 
gether for  their  early  morning  devotionals  or  their  late  afternoon 
prayers,  without  having  to  go  out  and  start  a  synagogue  and  go 
through  the  trouble  of  renting  a  building  and  paying  rent,  would 
they  be  allowed  to  do  this? 

Mr.  Bonker.  If  they  were  students  and  the  program  were  stu- 
dent initiated  and  the  facilities  were  equally  available  for  nonreli- 
gious purposes,  they  would  also  be  available  for  Jewish  groups. 

Mr.  Ackerman.  What  about  the  Hari  Krishnas?  Would  they  be 
allowed  to? 

Mr.  Bonker.  Every  conceivable  religious  group  would  qualify. 

Mr.  Ackerman.  How  about  the  Moonies? 

Mr.  Bonker.  The  Moonies,  the  Ba'hais,  the  Hindus. 

Mr.  Ackerman.  What  about  the  various  cultists  who  have  come 
upon  the  scene  in  recent  years? 

Mr.  Bonker.  This  is  the  free  exercise  of  religion  and  free  speech 
and  is  consistent  with  the  intent  of  this  legislation. 

Mr.  Ackerman.  What  about  those  religions  that  practice  demon- 
ology?  What  about  the  religions  who  practice  animal  sacrifices?  If 
someone  wants  to  come  and  slaughter  a  pig  or  a  sheep  as  part  of 
their  religious  club  meeting  at  8:30  in  the  morning  before  the  rest 
of  the  kids  get  there? 

Mr.  Bonker.  Well,  the  bill  does  provide  for  some  safeguards. 
[Laughter.] 

Mr.  Ackerman.  Let's  suppose  there's  no  board  of  health  prohibi- 
tion in  that  State  about  killing  a  sheep  or  a  lamb  or  a  rat  or  what- 
ever they're  going  to  do. 

Mr.  Bonker.  Well,  the  bill  provides  for  a  safeguard  that  the  ac- 
tivity cannot  be  disrupting  or  violent  or  otherwise  unlawful. 

Mr.  Ackerman.  Well,  who  makes  that  determination  if  saying 
Mass  or  saying  Mincha  in  the  morning,  or  if  slaughtering  a  pig  is 
disruptive? 

Mr.  Bonker.  Well,  I  would  imagine  that  slaughtering  of  pigs, 
while  it  may  be  an  exercise  of  faith  for  one  group,  would  certainly 
be  considered  a  disruptive  act  and  therefore  would  be  disallowed. 

Mr.  Ackerman.  Who  is  to  make  the  fine  determination  as  to 
what  is  acceptable  to  one  group  that  may  be  disruptive  to  another? 

Mr.  Bonker.  Well,  you  know,  I  think  the  same  opportunities  are 
available  currently,  under  the  current  practice,  depending  on  what 
school  boards  set  for  their  own  policy.  What  we're  simply  saying  in 
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this  legislation,  and  it's  not  as  expansive  as  you  would  lead  us  to 
believe  in  the  questions,  is  that  if  you're  going  to  make  the  facility 
available  to  any  student  group,  it's  got  to  be  a  free  exercise  of  that 
privilege,  and  that  includes  religious  as  well  as  nonreligious 
groups. 

Chairman  Perkins.  Congressman  Ackerman,  Mr.  Frank  just 
came  in.  We'll  hear  him  now.  Mr.  Bonker,  push  your  microphone 
over  to  him. 

Mr.  Bonker.  Gladly.  [Laughter.] 

Chairman  Perkins.  You  may  proceed  in  your  own  way,  Mr. 
Frank. 

STATEMENT  OF  HON.  BARNEY  FRANK,  A  REPRESENTATIVE  IN 
CONGRESS,  FROM  THE  STATE  OF  MASSACHUSETTS 

Mr.  Frank.  Thank  you,  Mr.  Chairman.  I  don't  know  whether 
this  would  be  disruptive  or  not,  but  thanks  to  the  bill  we  passed 
last  year,  it  would  certainly  be  remunerative  to  the  people. 

I  want  to  apologize  for  coming  a  bit  late.  I  got  held  up.  But  I 
want  to  express  my  support  for  the  legislation  that  our  colleague 
from  Washington,  Mr.  Bonker,  has  put  forward. 

I  would  have  voted  against  the  constitutional  amendment  that 
was  in  the  Senate.  I  don't  think  it  was  the  place  of  the  schools  to 
be  entangled  with  religion  in  any  official  way.  I  don't  think  school 
teachers  ought  to  be  prayer  leaders.  But  I  don't  see  anything  at  all 
in  respect  for  separation  of  church  and  state,  in  respect  for  re- 
ligious freedom,  that  says  you  have  to  deny  to  students  the  right  to 
voluntarily  use  school  buildings  if  they  want  to  use  them  voluntari- 

ly. 

I  would  just  say  in  response  to  some  of  the  questions  the  gentle- 
man from  Queens  was  raising  that  the  same  people  would  decide 
what  was  disruptive  as  now  decide  what  is  disruptive.  Political 
clubs,  social  clubs,  and  other  clubs  are  now  allowed  to  use  school 
buildings  some  of  the  time,  but  not  if  they're  disruptive.  I  don't 
think  there  is  anything  qualitatively  different.  I  mean,  if  you're  a 
high  school  administrator,  you'd  better  by  now  have  a  pretty  good 
sense  of  what  is  or  isn't  disruptive  behavior  on  the  part  of  students, 
or  you're  in  the  wrong  business. 

We've  also,  I  think,  long  since  established  in  this  country  that 
simply  invoking  religious  freedom  does  not  allow  you  to  do  things 
which  would  be  otherwise  proscribed.  We've  had  that  and  the 
courts  have  held  that,  that  people  who  have  wanted  to  use  poison- 
ous snakes  in  their  worship,  people  who  have  wanted  to  use  other 
practices,  polygamy  was  held  not  to  be  OK,  even  though  it  was  pre- 
scribed by  some  religions. 

So,  I  don't  think  it's  a  difficult  issue  to  say  that  we're  going  to 
set  uniform  rules  for  behavior.  I  don't  think  you  have  to  be  afraid 
that,  given  the  very  sound  legal  doctrines  that  we've  got,  that  say, 
"Well,  if  you  tell  them  that  they  can  do  it  for  religion,  then  they're 
going  to  engage  in  ritual  slaughtering  or  other  kinds  of  practices." 
I  think  that  the  schools  would  be  well  within  their  right  to  say  that 
nobody  can  engage  in  those  kinds  of  activities. 

I  don't  understand  why  anybody  would  want  to  tell  a  group  of 
high  school  students  that  they  couldn't  meet  before  school  or  after 
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school  to  engage  in  prayer.  I  don't  think  that  it  is  any  legitimate 
purpose  of  government  to  discourage  that,  and  I  would  regard  this 
as  merely  declaratory,  I  would  hope,  of  the  law. 

I  think  you  can  endanger  true  religious  freedom  by  excess.  I 
think  to  treat  students  who  are  interested  in  using  a  schoolroom  on 
their  own,  with  no  coercion,  with  no  official  leadership  by  anybody 
for  these  purposes,  to  try  and  prevent  that,  I  think,  brings  us  to  the 
point  where  we  were  then  being  asked  to  do  something,  I  think, 
that  would  be  inappropriate  on  the  other  side. 

So,  I  commend  the  gentleman  from  Washington  for  bringing  this 
forward;  I  think  it's  a  very  commonsense  approach  to  the  situation 
and  I  would  hope  that  we  could  make  that  very  clear  to  people. 

Chairman  Perkins.  Mr.  Packard,  any  further  questions?  Any 
questions? 

Mr.  Packard.  No  questions,  Mr.  Chairman. 

Chairman  Perkins.  Mr.  Nielson. 

Mr.  Nielson.  Yes,  Mr.  Chairman.  I'd  like  to  ask  Mr.  Bonker  or 
Mr.  Frank,  either  one,  a  question.  First  of  all,  it's  asserted  by  some 
and  there  will  be  some  testimony  later  today,  saying  that  this 
interferes  with  the  separation  of  church  and  state.  How  do  you  re- 
spond to  that  criticism? 

Mr.  Frank.  Not  in  any  meaningful  way.  You  can  obviously 
define  that  any  way  you  want.  What  I  mean  by  the  separation  of 
church  and  state  and  what  I  think  the  courts  have  meant,  what  I 
think  a  rational  society  ought  to  mean  is  that  government  is  not  in 
the  business  of  organizing  religion,  imposing  religion  on  people. 
But  I  also  think  government  ought  not  to  be  in  the  business  of  im- 
peding religion,  and  the  schools  are  a  convenient  place  for  some 
children  to  be  there  and  engage  in  prayer. 

So,  I  don't  think  this  in  any  way  is  an  entanglement.  Again,  as 
long  as  it  is,  I  think,  clearly  set  forward  here.  It  doesn't  give  people 
the  right  to  use  the  teachers  or  to  use  anything  else.  I  am  not  in 
favor  of  the  Government  entangling  itself  in  peoples'  private  politi- 
cal affairs,  and  I  think  you  show  respect  for  private  political  opin- 
ions when  you  make  the  fora  available  in  a  perfectly  neutral  way. 

So,  I  don't  see  that  there's  any  entanglement  here  at  all. 

Mr.  Nielson.  Congressman  Edwards,  would  you  like  to  respond 
to  that? 

Mr.  Edwards.  Yes;  I  would  like  to  respond  to  that. 

In  the  first  place,  it  does  interfere  with  the  neutrality  of  church 
and  State,  because  it  sets  up  a  higher  classification  for  religion 
than  it  does  for  free  speech  or  any  other  guaranteed  right  of  Amer- 
icans. If  the  church  services,  or  whatever  you  call  it,  are  not  al- 
lowed on  the  campus  of  the  high  school,  then  the  school  funds  can 
be  cut  off.  You  can't  cut  off  school  funds  for  lack  of  freedom  of 
speech  or  for  freedom  of  assembly  or  any  other  right  guaranteed  by 
the  Bill  of  Rights. 

But  along  comes  religion  and  you  can  cut  off  funds.  So  there  you 
have  government  and  the  establishment  of  religion  clause.  It's  a 
very  serious  business  and  so  I  would  disagree  with  my  friend  from 
Massachusetts  very  strongly. 
Mr.  Goodling.  Would  the  gentleman  yield? 
Mr.  Edwards.  I  would  be  happy  to  yield. 
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Mr.  Nielson.  Yes,  Congressman  Goodling  and  then  Congressman 
Dymally. 

Mr.  Goodling.  I  would  just  like  to  say  to  Congressman  Edwards, 
the  bill  we  have  says  equal  access.  It  doesn't  say  religious  speech 
protection  act,  and  would  that  not  take  care  of  part  of  the  concern 
that  you  have? 

Mr.  Edwards.  I  would  say  that  if  you're  serious  about  freedom  of 
speech,  freedom  of  assembly,  then  you  should  write  a  bill  that 
would  cut  off  school  funds  to  any  public  school  that  denies  freedom 
of  speech,  freedom  of  assembly,  freedom  of  religion  and  so  forth. 
Then  you'd  have  an  equal  access  bill.  But  you  don't  have  it  here. 

Mr.  Frank.  If  the  gentleman  would  yield,  I  would  certainly 
accept  that.  I  think  it  arose  in  this  form  because  of  the  denials  that 
were  brought  to  peoples'  attention  that  happened  to  be  in  the  reli- 
gious area.  But  I  would  certainly  subscribe  to  that  and  I  think  that 
we  ought  to  have  that  principle  held  equally. 

As  I  understand  what  the  gentleman  from  Washington  was 
doing,  it  was  to  say  that  if  you  make  it  available  for  one  purpose 
you  have  to  make  it  available  for  all  and  if  recasting  the  bill  to 
make  that  very  explicit  helps  out,  I'd  be  all  for  that. 

Mr.  Edwards.  But  if  the  gentleman  would  yield  on  that,  may  I, 
Mr.  Chairman? 

Chairman  Perkins.  Yes. 

Mr.  Edwards.  That's  not  true  in  high  schools  anywhere  in  the 
United  States.  The  only  case  we  have  is  a  university  case  where 
the  university  made  the  campus  available  for  every  group  and  the 
courts  said,  "Well,  look,  if  you  make  a  campus  available  for  every 
group  then  you  have  to  do  it  for  religious  purposes  as  well."  But 
high  schools  are  not  public  forums.  They're  not  like  the  street  or 
parks. 

Mr.  Nielson.  Congressman  Dymally  wanted  to  get  a  word  in 
edgewise  here. 

Mr.  Dymally.  I  am  troubled  by  the  Federal  sanctions.  That  both- 
ers me  and  I  want  to  make  a  reference  to  an  observation  Mr.  Good- 
ling made.  Mr.  Goodling  was  correct  when  he  said  that  the  Califor- 
nia model  dealt  with  organized  religion.  I  am  suggesting  that  you 
would  use  the  same  model  for  the  study  clubs,  the  Bible  study 
clubs. 

Mr.  Frank.  May  I  just  say,  because  I  have  just  reread  the  legisla- 
tion of  the  gentleman  from  Washington,  and  as  I  understand  it  this 
only  comes  into  effect  with  regard  to  religious  groups  if  it  generally 
allows  nonschool  sponsored  groups  of  students  to  meet.  So,  it  would 
not  single  out — religious  groups  only  get  the  same  right  as  every- 
body else. 

Now,  I  would  agree  with  the  gentleman  from  California,  and  I 
apologize  but  we  have  turned  this  briefly  into  the  Judiciary  Com- 
mittee. We  can  discuss  this  later  on.  But  I  would  agree  that  the 
legislation,  say,  if  you  let  any  groups  meet,  then  you  may  not  dis- 
criminate against  religious  or  political  or  others.  I  think  that  is 
something  which  the  legislative  process  could  improve.  But  it  does 
clearly  say  that  it  only  applies  to  one  group  if  it's  applied  at  all. 

Mr.  Nielson.  Congressman  Bonker,  do  you  want  to  respond  to 
this? 
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Mr.  Bonker.  Well,  I  think  Mr.  Frank  has  stated  it  quite  well. 
What  we're  trying  to  do  is  avoid  discrimination  against  groups  that 
want  to  meet  to  exercise  their  faith,  a  little  prayer  group,  Young 
Life,  or  whatever.  Right  now,  because  there's  a  lack  of  clarity  and 
consistency  on  the  application  of  this  principle,  some  school  dis- 
tricts are  going  in  one  direction  and  some  are  going  in  the  other 
direction. 

What  we're  simply  saying  in  this  legislation  is  that  we  want  to 
avoid  discrimination  against  religious  groups.  Now,  we  may  not 
have  crafted  the  best  language.  There  might  be  a  different  way  of 
stating  the  principle.  But  we're  saying  that  government  ought  to  be 
neutral  on  this  subject.  If  you're  going  to  extend  this  opportunity 
to  nonreligious  groups  you  ought  to  extend  it  to  religious  groups  as 
well.  It's  very  plain  and  clear  and  I  think  it's  consistent  with  the 
establishment  clause. 

Mr.  Goodling.  Would  the  gentleman  yield  one  more  time? 

Mr.  Nielson.  I  will  yield,  although  I  would  like  some  additional 
time.  I  had  another  question. 

Mr.  Goodling.  Well,  I  was  just  going  to  say  when  we  get  to  con- 
ference we  can  take  care  of  Mr.  Edwards'  concern  in  relationship 
to  funds  being  cut  off.  I  don't  think  that's  a  problem,  if  you  are  fa- 
miliar with  the  Senate  side. 

Mr.  Nielson.  May  I  ask  for  3  extra  minutes,  Mr.  Chairman? 

Chairman  Perkins.  Go  ahead,  Mr.  Nielson. 

Mr.  Nielson.  I'd  like  to  ask  another  question  that  has  been  con- 
cerning me.  I  am,  as  you  know,  of  course,  a  cosponsor  of  this  bill 
and  I  am  in  favor  of  the  principle.  Let  me  ask  the  question  that 
bothers  me,  though.  How  are  we  going  to  protect  the  student  from 
the  direction  of  the  teacher?  How  are  we  going  to  keep  the  teacher 
from  running  the  program  and  imposing  his  own  set  of  values  on 
these  groups? 

Mr.  Bonker.  Well,  the  legislation  really  precludes  teacher  in- 
volvement, particularly  in  any  leadership  fashion.  Not  only  teach- 
ers, but  any  representative  of  government  of  the  school  district. 
And  we're  saying  very  clearly  that  if  it's  student  initiated,  if  3  or  4 
or  10  students  want  to  form  a  little  group  for  prayer  purposes  for 
any  religious  faith,  they  ought  to  be  able  to  do  that.  But  it's  pretty 
explicit  in  that  it  precludes  teacher  involvement  in  a  supervisory 
sense. 

Mr.  Packard.  Would  the  gentleman  yield,  please? 

Mr.  Nielson.  Yes. 

Mr.  Packard.  May  I  extend  that  question  a  little  to  a  different 
dimension?  Does  the  legislation  preclude  someone  else,  a  minister 
or  a  layperson  that  is  not  associated  with  the  students,  to  come 
into  the  meeting  with  them  and  assist  them  in  the  performance  of 
their  religious  activity? 

Mr.  Bonker.  That  would  be  acceptable,  under  the  provisions  of 
this  act.  If  there  is  an  organizer  in  the  community  for  Young  Life 
groups,  he's  not  associated  in  any  official  way  with  the  school,  it's 
like  a  Kiwanis  Club,  Key  Club,  I  think  they  have  on  high  school 
campuses.  I  think  that  right  ought  to  be  equally  shared  by  every- 
body. 

Mr.  Frank.  If  I  could  just  add,  I  would  want  to  reassure  the  gen- 
tleman from  Queens  that  a  Shohat  would  not  be  included  under 
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that.  That's  a  ritual  slaughterer,  and  we  would  keep  them  out. 
[Laughter.] 

Mr.  Nielson.  I  commend  the  panel  for  a  good  presentation  and  I 
return  the  time. 

Chairman  Perkins.  All  right.  Go  ahead,  Mr.  Ackerman. 

Mr.  Ackerman.  Thank  you,  Mr.  Chairman.  I  promise  not  to  pub- 
licly slaughter  any  other  animals  or  perform  any  other  ritual  be- 
havior. 

Mr.  Bonker.  Animals  or  congressmen. 

Mr.  Frank.  Lay  off  the  sacred  cows.  [Laughter.] 

Mr.  Ackerman.  Or  sacred  cows. 

The  actual  question  I  was  trying  to  get  to  is  who  makes  the  de- 
termination as  to  what  is  a  religious  ritual  and  what  isn't,  and 
deeper  than  that,  actually,  what  is  a  religion  and  what  isn't  a  reli- 
gion? And  I'm  not  sure  that  we  have  really  addressed  that. 

But  let  me  just  ask  a  different  question  that  hasn't  been  an- 
swered here,  to  my  knowledge,  and  that  is  the  emotional  scars  that 
are  quite  possible  to  be  left  on  children.  Let's  come  up  with  a  sce- 
nario in  a  particular  school,  in  a  particular  community,  where  one 
religion  is  greatly  predominant  over  the  others,  and  let's,  for  argu- 
ment sake,  say  we  have  a  Protestant  area  and  there  is  a  voluntary 
meeting  every  morning  before  the  school  day  starts,  and  let's  say 
99  percent  of  the  kids  happen  to  attend  it,  as  well  as  the  principal 
and  all  12  of  the  teachers,  and  that's  how  the  school  day  gets  start- 
ed. What  effect  does  this  have  on  the  two  Jewish  kids  and  the  one 
Catholic  kid  that  go  to  that  school? 

Mr.  Frank.  I'd  be  glad  to  respond  to  that.  First,  with  regard  to 
defining  religion,  I  don't  think  the  Government  ought  to  be  doing 
that.  That's  where  I  would  prefer  to  see  the  bill  amended  along  the 
lines  that  were  suggested,  perhaps  not  wholly  in  support  of  what 
he'd  like,  but  the  gentleman  from  California,  Mr.  Edwards.  That  is, 
if  you  broadened  the  bill  in  general  so  that  it  didn't  deny — you 
couldn't  deny  anybody  anything,  then  we  wouldn't  have  to  deny  re- 
ligion; you  would  just  have  an  equal  access  bill  and  then  you  would 
properly  not  have  to  deny  religion,  and  you  would  then  avoid  the 
danger  of  the  schools  defining  religion  for  purposes  of  exclusion. 

With  regard  to  the  emotional  scar  situation 

Mr.  Ackerman.  But  just  back  on  that  for  a  second,  if  we  could. 

Mr.  Frank.  Yes. 

Mr.  Ackerman.  You  would  amend  it  to  do  what?  You  would 
amend  it  to  link  it  to  specific  religions  that  would  be  allowed? 

Mr.  Frank.  No.  To  say  that  if  you  are  making  the  school — I 
would  amend  it,  as  the  conversation  with  the  gentleman  from  Cali- 
fornia reflected,  to  say  that  if  the  school  decides  to  make  class- 
rooms available  on  a  certain  basis,  certain  hours,  or  whatever,  for 
groups  of  students,  as  long  as  it  was  a  lawful  purpose  and  it  wasn't 
physically  or  otherwise  disruptive.  They  could  have  it.  And  that 
you  would  be  penalized  under  this  legislation,  once  you  decided  to 
allow  it,  if  you  turned  them  down  for  any  purpose. 

That  way  you  wouldn't  have  to  decide  whether  they  were  reli- 
gious or  not.  You  couldn't  turn  them  down  for  political  purposes  or 
other  purposes.  It  would  be  a  mandate  of  nondiscrimination  in  that 
regard. 
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Second,  with  regard  to  the  emotional  scars,  if  you  have  a  commu- 
nity that  is  so  homogeneous  and  so  fervent  in  its  pursuit  of  its  ho- 
mogenous religion,  I'm  afraid  that  some  of  these  problems  are  un- 
avoidable, and  I  don't  think  you  have  seriously  added  to  it  one  way 
or  the  other  in  the  school.  If  you  have  a  community  where  virtual- 
ly everybody  but  one  or  two  children  participates,  I  have  sympathy 
with  those  children.  But  I  don't  think  there's  anything  we  can  do 
to  protect  the  fact  that  they  sometimes  feel  a  sense  of  exclusion, 
and  we  can  prevent,  and  I  think  we  should  prevent,  that  from 
being  part  of  the  regular  school  day,  but  yet  there  are  going  to  be 
some  problems  if  people  are  insensitive,  at  Christmastime  and  the 
situation  you  talk  about,  at  Eastertime.  They  are  going  to  feel  ex- 
cluded in  a  lot  of  ways,  unless  there  is  a  lot  of  sensitivity,  and  I 
would  hope  that  people  would  show  that. 

I  think  you  can  protect  people  from  having  that  sense  of  exclu- 
sion foisted  on  them  as  part  of  the  official  school  day,  as  part  of  the 
official  school  curriculum.  But  if  it  happens  in  other  ways,  I  don't 
see  how  it  can  be  prevented  by  any  kind  of  statutory  or  judicial 
proscription. 

Mr.  Bonker.  If  the  gentleman  would  yield  for  a  moment,  I  think 
this  bill  protects  minority  rights  because  you  could  have  a  school 
district  that  is  predominantly  Protestant  and  is  very  favorable  in 
its  policies  to  accommodate  a  Baptist  group  meeting  on  the 
campus,  a  Young  Life  group,  or  whatever,  and  maybe  there  are 
only  two  or  three  Ba'hais  that  want  to  meet  and  they  find  that  the 
school  policy  discourages  that  kind  of  activity. 

But  under  the  provisions  of  this  bill,  they  would  be  extended  the 
same  rights,  and  it  would  be  a  consistent  policy  throughout  the 
country  and  not  subject  to  local  discretion  that  often  discriminates 
against  minority  groups. 

Mr.  Edwards.  Well,  Mr.  Ackerman,  all  of  this  discussion  shows 
the  wisdom  of  our  founders  in  trying  to  keep  government  out  of  re- 
ligion and  religion  out  of  government,  and  insisting  that  govern- 
ment be  neutral,  because  not  only  would  the  students  have  situa- 
tions where  they  would  be  damaged  psychically,  but  we're  going  to 
have  to  have  teachers  in  each  of  these  meetings  in  high  school,  ad- 
visers, as  Senator  Hatfield  calls  it,  and  how  are  some  of  those 
teachers  going  to  feel  having  to  be,  week  after  week  after  week,  be- 
cause, and  let  me  tell  you,  this  is  going  to  increase  the  number  of 
religious  services  in  public  high  schools  because  there  is  going  to  be 
competition  to  get  into  these  meetings  and  to  start  these  clubs. 

A  Quaker  teacher  who  devoutly  believes  in  his  or  her  religion  is 
going  to  have  to  be  at  these  meetings  with  all  kinds  of  religions, 
that  this  particular  teacher  might  not  agree  with  at  all  and  it 
might  be  gravely  damaged  by  having  to  survive  this. 

Mr.  Dymally.  I  just  want  to  make  one  comment.  I,  as  a  liberal, 
am  troubled  that  some  of  my  conservative  friends  are  supporting 
Federal  sanctions.  That  troubles  me  because  they  are  the  strong 
advocates  for  local  control,  and  this  bill  has  Federal  sanctions,  and 
that  troubles  me. 

Mr.  Frank.  If  the  gentleman  would  yield,  as  a  liberal,  I  was  dis- 
tressed that  my  liberal  friend  was  undercutting  them.  I  think  we 
ought  to  take  them  were  we  can  and  build  on  them.  [Laughter.] 
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Mr.  Ackerman.  Just  a  concluding  sentence,  if  I  may,  before 
giving  it  back,  Mr.  Chairman.  I  think  that  what  we  are  trying  to  do 
here  is  we're  going  to  create  a  lot  of  confusion  in  the  minds  of  our 
students,  as  to— within  the  same  building.  When  the  church  bell 
stops  tolling  and  when  the  school  bell  starts  ringing. 

Chairman  Perkins.  Go  ahead,  Mr.  Gunderson. 

Mr.  Bonker.  Mr.  Chairman. 

Chairman  Perkins.  Yes. 

Mr.  Bonker.  I  must  apologize.  I  have  already  missed  a  2:30  plane 
and  if  I  don't  depart  shortly  I  will  miss  the  3  o'clock  plane. 

Chairman  Perkins.  Thank  you  very  much,  Mr.  Bonker. 

Mr.  Bonker.  But  I  would  hope  that  Mr.  Frank,  who  has  become 
quite  eloquent  on  this  subject,  could  stay  for  an  additional  time  for 
questions  from  the  panel  and  that  I  might  be  excused  at  this  time. 

Chairman  Perkins.  You  are  excused.  If  we  need  you,  we  will  get 
you  back. 

Mr.  Bonker.  Thank  you  very  much,  Mr.  Chairman,  for  your  co- 
operation. 

Chairman  Perkins.  Go  ahead,  Mr.  Gunderson. 

Mr.  Gunderson.  I  only  have  one  question.  I  would  be  interested 
in  the  observations  of  any  and  all  of  you.  It  seems  rather  ironic 
that  we  watch  through  our  national  media  the  plight  of  the  Polish 
people  and  their  fight  to  have  crosses  in  their  schools  and  places  of 
work  against  the  objections  of  the  Communist  government.  We 
turn  right  around  and  some  oppose  the  freedom  to  practice  your 
own  religion  in  private  and  on  voluntary  basis  in  schools  in  this 
country.  Aren't  we  a  bit  hypocritical? 

Mr.  Frank.  I  would  have  to  say  to  my  friend  from  Wisconsin,  as 
a  supporter  of  the  gentleman  from  Washington's  legislation,  I  hope 
you  are  not  suggesting  that  support  for  one  means  support  for  the 
other  or  you  are  going  to  cause  me  a  great  deal  of  trouble. 

I  think  that  the  notion  that  religious  symbols  of  any  kind 
ought — the  symbols  of  a  particular  religion  ought  to  be  placed  in 
the  classrooms— is  wholly  antithetical  to  the  American  tradition. 
It's  not  antithetical  to  religion;  it's  antithetical  to  American  tradi- 
tion. None  of  us  are  suggesting  that  and  I  think  we  are  talking 
about  very,  very  different  societies,  obviously. 

I  mean,  I  just  don't  think  the  two  ought  to  be  discussed  together. 
What  we  are  talking  about  is  absolute  neutrality.  I  think  we  may 
have  a  difference  between  us  as  to  how  best  to  achieve  that  goal  of 
genuine  neutrality  by  government  toward  religion.  But  I  don't 
think  there's  any  difference  about  our  view  that  that's  the  appro- 
priate situation,  and  I  think  that's  very  different  from  what's  now 
happening  in  Poland. 

Mr.  Gunderson.  I  agree  with  what  you're  saying.  I  wouldn't  sug- 
gest in  any  way  that  we  ought  to  put  on  the  walls  the  symbols  of 
one  particular  religion.  However,  I  must  ask,  are  we  talking  about 
freedom  of  religion  or  freedom  from  religion? 

Mr.  Dymally.  I  don't  think  anyone  is  opposed  to  freedom  of  reli- 
gion. What  we  are  opposed  to  is  the  involvement  of  the  Federal 
government  in  laying  out  sanctions  against  a  particular  school  or 
school  district  because  they  did  or  did  not  do  a  certain  thing.  That's 
my  particular  concern. 
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Mr.  Frank.  If  I  could  add,  I  don't  think  the  people  here  are  moti- 
vated by  hostility  to  religion.  As  I  said,  I  disagree  some  with  my 
friends  at  the  other  end  of  this  table  on  this  one  issue.  But  I  don  t 
think  it's  a  hostility  to  religion  that  motivates  them.  I  think  there 
are  different  approaches  that  people  have  as  to  how  best  to  achieve 
the  goal. 

Mr.  Gunderson.  Thank  you,  Mr.  Chairman. 

Chairman  Perkins.  All  right.  Mr.  Boucher. 

Mr.  Boucher.  Thank  you,  Mr.  Chairman. 

I  have  a  concern  which  I'd  appreciate  the  members  of  the  panel 
responding  to.  It  seems  to  me  that  if  we  adopt  this  legislation  we 
may  be  encountering  some  constitutional  problems.  What  we,  in 
effect,  are  saying  through  this  bill  is  that  any  group  that  decides  to 
meet  for  religious  purposes  will  be  assured  access.  We  are  not 
making  that  same  assurance  with  regard  to  groups  that  may  desire 
to  meet  for  nonreligious  purposes. 

So  I  wonder  if,  first  of  all,  we  perhaps  are  not  encountering  an 
establishment  clause  problem  and  perhaps  we  are  running  afoul  of 
the  equal  protection  clause  with  respect  to  complaints  from  those 
groups  who  might  seek  access 

Mr.  Frank.  I  agree.  That's  why  I 

Mr.  Boucher  [continuing].  And  will  not  have  access  given. 

Mr.  Frank.  Yes.  I  agree.  That's  why  I  think  the  bill  ought  to  be 
redrafted.  Well,  two  points:  First,  as  I  understand  the  legislation,  it 
doesn't  require  them  to  make  these  classrooms  available  to  any- 
body. It  says,  "If  you  make  them  available,  then  you  can't  deny 
them  to  religious  groups,"  and  the  gentleman  from  California 
raised  that  point.  It  would  be  better  and  it  would  avoid  some  poten- 
tial pitfalls  you're  talking  about,  to  say  that  if  you're  going  to 
make  your  classrooms  available  they  have  to  be  made  available  on 
a  wholly  nondiscriminatory  basis,  first  come,  first  served,  to  any 
group  of  students,  subject  to  the  rules  of  respect  for  the  property 
and  obedience  for  the  law,  and  I  think  that  would  avoid  that  prob- 
lem, and  we'd  simply  say,  "You  don't  have  to  make  them  available 
but  if  you  do,  you  must  make  them  available  on  a  wholly  nondis- 
criminatory basis  and  you  cannot  deny  them  to  people  of  a  particu- 
lar political  party,  people  of  a  particular  religion,"  and  let  me  say 
if  the  question  is,  "Well,  what  about  obnoxious  cults  and  crazy  po- 
litical parties?"  I  think  most  of  us  are  very  happy  to  live  in  a  coun- 
try in  which  obnoxious  cults  and  crazy  political  parties  are  free  to 
be  as  obnoxious  and  crazy  as  they  want  to  be,  as  long  as  they  don't 
spit  in  inappropriate  places. 

Mr.  Boucher.  Well,  I  know  you  probably  don't  have  a  copy  of  the 
bill  in  front  of  you. 

Mr.  Frank.  Well,  I'm  saying  I  think  the  bill  should  be  changed. 

Mr.  Boucher.  Yes.  It  would  seem  to  me  that  if  we  strike  the 
word  "religious"  on  page  two,  line  10,  where  we  refer  to  the  con- 
tent of  the  speech,  and  simply  say  that  no  discrimination  may  be 
forthcoming  from  the  school  district  based  on  the  content  of  the 
speech,  that  would  generally  accomplish  the  purpose. 

Mr.  Frank.  That  would  accomplish  the  purpose  very  well.  I 
think  the  gentleman  is  right. 

Mr.  Goodling.  Would  the  gentleman  yield? 

Mr.  Boucher.  Yes;  I'd  be  happy  to  yield. 
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Mr.  Goodling.  How  about  "religious  or  other  speech,"  because  as 
we  pointed  out,  perhaps,  before  you  came  here,  the  court  decisions 
have  covered  everybody  else.  They  give  everybody  else  the  right 
and  the  opportunity  of  freedom,  but  deny  the  religious  part.  So  if 
you  say  "religious  or  any  other" 

Mr.  Boucher.  Well,  reclaiming  my  time,  I  am  not  sure  we're  pre- 
pared to  engage  in  a  full  markup  at  this  point,  but  let  me  respond 
to  the  gentleman  by  saying  that  it's  my  understanding  of  the  line 
of  decisions  that  the  court  has  extended  equal  access  guarantees  on 
the  college  level.  But  I'm  not  sure  the  case  has  been  decided,  ex- 
tending those  guarantees  on  a  public  school  level  below  the  college 
level,  and  of  course  that's  what  this  bill  seeks  to  do. 

Mr.  Goodling.  Would  the  gentleman  yield? 

Mr.  Boucher.  Yes;  I  yield. 

Mr.  Goodling.  We  talked  about  that  for  some  length  of  time  this 
afternoon,  that  as  far  as  religion  is  concerned,  it  was  extended  by 
the  courts  on  the  postsecondary  level.  But  as  far  as  high  schools 
and  elementary  schools  are  concerned,  it  is  extended  in  every  other 
area  except  religious  speech,  and  that's  why  the  word  "religion,"  I 
would  imagine,  appears  in  Mr.  Bonker's  bill.  But  I  can  see  where 
you  can  add  "or  any  other  speech." 

Mr.  Boucher.  Well,  I  would  say  to  the  gentleman  that  he  may  be 
right,  and  I  certainly  would  like  to  look  at  those  cases  prior  to  the 
time  that  we  do  proceed  to  the  markup.  My  simple  concern  is  that 
we  not  establish  a  preferred  access,  and  it  seems  to  me  that  the 
language  of  the  bill,  as  it's  presently  drafted,  does  accomplish  a 
preferred  access.  And  I  think  that  encounters  some  constitutional 
problems  of  its  own. 

Chairman  Perkins.  All  right. 

Mr.  Boucher.  Mr.  Chairman,  I  have  one  further  question,  if  I 
may. 

Chairman  Perkins.  All  right,  go  ahead. 

Mr.  Boucher.  Congressman  Frank,  I'm  sorry  I  didn't  get  to  hear 
all  of  your  statement.  I  understand  that  you  generally  were  sup- 
portive of  the  legislation,  with  proper  amendments. 

I  wonder  if  you  would  address  the  question  of  whether  it  is  more 
appropriate  to  have  administrative  remedies,  as  the  bill  presently 
contains,  that  being  a  cutoff  of  funds  for  noncompliant  school  dis- 
tricts, or  whether  it  would  be  more  proper  to  have  judicial  reme- 
dies, which  would  simply  give  a  person  denied  access  or  an  organi- 
zation denied  access  standing  to  sue  to  enforce  the  right  conferred 
by  the  bill? 

Mr.  Frank.  Oh,  I'm  a  great  believer  in  sanctions,  unlike,  appar- 
ently, my  colleague  and  usual  ally,  the  gentleman  from  Los  Ange- 
les. I  have  no  hesitation  in  the  Federal  Government  cutting  peo- 
ple's money  off,  if  they  behave  inappropriately.  I  think  we  some- 
times don't  do  enough  of  that.  I  would  hope  that  we  would  reach 
further  in  that  general  area. 

Giving  people  the  right  to  sue  can  be  very  awkward.  It  can  be 
very  cumbersome.  And  I'm  not  sure  that  we  can  confer  standing. 
There  are  problems  with  regard  to  that.  So,  I  am  not  one  who  re- 
gards sanctions  as  a  bad  thing.  I  think  we  probably  under-use  sanc- 
tions in  this  country  as  a  general  rule. 
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I  served  in  local  and  State  government  and  my  guess  is  that 
there  are  probably  more  occasions  when  it  would  be  salutory  for 
somebody  to  get  somebody's  money  cut  off  than  to  have  a  situation 
of  abuse. 
Mr.  Goodling.  Would  the  gentleman  yield? 
Mr.  Boucher.  I  will  gladly  yield. 

Mr.  Goodling.  I  just  merely  want  to  say  that  we  on  this  commit- 
tee are  not  going  to  permit  this  bill  to  get  scuttled  in  the  Judiciary 
Committee.  We  will  take  care  of  that  when  we  go  to  conference, 
and  that's  about  as  plain  as  I  can  make  it. 

Mr.  Frank.  I  would  just  have  to  respond,  as  a  member  of  the  Ju- 
diciary Committee  that  we  don't  scuttle  bills.  We  just  send  them  to 
the  Rules  Committee  to  die.  We  don't  do  it.  [Laughter.] 

Mr.  Boucher.  Reclaiming  my  time,  I  thank  the  gentleman  from 
Massachusetts  for  his  answers  and  I  thank  you,  Mr.  Chairman. 
Chairman  Perkins.  All  right.  Mr.  Chandler. 

Mr.  Chandler.  Thank  you  very  much,  Mr.  Chairman,  and  not  to 
belabor  this. 

First  of  all,  I  certainly  want  to  thank  my  colleague  from  the 
State  of  Washington,  Congressman  Bonker,  for  his  leadership  on 
this  bill.  I  became  involved  in  it  as  well  and  I  think  that  the  mem- 
bers of  the  Committee  and  those  in  the  audience  should  also  know 
that  Chairman  Perkins  became  a  real  ally  of  this  effort  and  made 
available  staff  to  us  and  worked  along  with  us  to  develop  this  legis- 
lation. 

I'd  also  like  to  say  that  it's  my  belief  that  the  Constitution  of  the 
United  States  does  not  outlaw  the  practice  of  religion,  wherever 
that  practice  occurs.  What  it  does  do  is  it  addresses  the  establish- 
ment of  a  state  religion  and  if  I  had  been  in  the  United  States 
Senate  when  they  voted  a  week  or  so  ago  on  the  School  Prayer 
Amendment,  I  would  have  voted  exactly  as  did  the  majority, 
against  that  question.  Because  I  think  that  it  is  inappropriate  to 
have  a  state  sponsored,  organized,  school  prayer  activity. 

What  should  occur  is  prayer  or  whatever  other  religious  activity, 
the  way  it  would  occur  under  the  provisions  of  this  bill. 

I  believe  that  this  is  the  way  you  protect  the  minority.  But  as  I 
have  said  in  the  past,  I  think  that  sometimes  the  minority,  in  an 
attempt  to  protect  itself,  ends  up  in  excess  where  it  denies  the  le- 
gitimate rights  of  the  majority.  And  we're  certainly  seeing  that 
manifested  in  the  secondary  schools  of  the  United  States,  in  this 
case,  where  people  who  would  otherwise,  without  interfering  with 
anybody,  by  simply  gathering  together  to  study  the  Bible,  the 
Koran,  or  whatever  else  they  want  to,  or  stating  a  prayer  in  Eng- 
lish or  any  other  religion,  are  not  interfering  with  anybody.  I  think 
that  we  need  clarification  in  the  law  to  make  sure  that  it's  under- 
stood that  that's  all  right. 

And  if  the  minority  in  the  United  States  wants  to  find  itself  with 
the  majority  getting  really  up  in  arms,  I  think  that  they  need  to 
continue  to  fight  the  very  legitimate  practice  of  their  religion,  be- 
cause they're  going  to  find  a  very  angry  majority,  and  that  is  not 
the  situation  we  want  to  have  occur. 

I'd  simply  add  that  I  do  think  that  we  should  change  the  title  of 
the  bill  so  that  it  does  not  mention  religion,  but  only  equal  access. 
On  page  2,  line  10  of  the  bill,  I  do  think  that  we  can  improve  the 
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language  by  either  striking  or  adding  to  the  words,  "religious  con- 
tent" to  make  sure  that  we  are  referring  to  all  legitimate  forms  of 
speech,  and  I  want  to  join  my  colleague  from  Pennsylvania  in  sug- 
gesting that  we  can  avoid  the  Judiciary  Committee  by  taking  this 
remedy  that  we  have  in  this  bill  and  then  fix  it  up  in  conference. 
That's  exactly  the  way  we  ought  to  go. 

Thank  you,  Mr.  Chairman. 

Mr.  Perkins.  All  right.  Any  further  questions  on  the  part  over 
here? 

Let  me  thank  the  panel.  You've  been  very  helpful  to  us.  Good 
luck  to  you. 

Mr.  Frank.  Thank  you,  Mr.  Chairman. 

Mr.  Edwards.  Thank  you. 

Mr.  Perkins.  All  right.  Panel  1  come  around.  Dr.  James  Dunn, 
Linda  Tarr-Whelan,  Lisa  Bender  Parker,  Barry  Ungar,  Samuel  E. 
Ericsson,  Barry  Lynn,  and  Professor  Laurence  Tribe.  We  will  take 
you  in  the  order  that  we've  got  you  listed  here,  and  we'll  hear  from 
you  first,  Dr.  Dunn. 

STATEMENT  OF  A  PANEL  OF  WITNESSES:  DR.  JAMES  M.  DUNN, 
EXECUTIVE  DIRECTOR,  BAPTIST  JOINT  COMMITTEE  ON 
PUBLIC  AFFAIRS;  LINDA  TARR-WHELAN,  DIRECTOR  OF  GOV- 
ERNMENTAL RELATIONS,  NATIONAL  EDUCATION  ASSOCIA- 
TION; LISA  BENDER  PARKER,  STUDENT,  NEW  TRIBES  MISSION 
COLLEGE,  CORNETTSVILLE,  KY.;  BARRY  UNGAR,  MEMBER  OF 
THE  EXECUTIVE  COMMITTEE  OF  THE  AMERICAN  JEWISH  CON- 
GRESS AND  COUNSEL  TO  THE  AMERICAN  JEWISH  CONGRESS 
AS  AMICUS  IN  BENDER  VERSUS  WILLIAMSPORT;  SAMUEL  E. 
ERICSSON,  DIRECTOR  OF  THE  WASHINGTON  OFFICE,  CHRIS- 
TIAN LEGAL  SOCIETY;  BARRY  LYNN,  LEGISLATIVE  COUNSEL, 
AMERICAN  CIVIL  LIBERTIES  UNION;  AND  PROFESSOR  LAU- 
RENCE TRIBE,  HARVARD  LAW  SCHOOL 

[Prepared  statement  of  Dr.  Dunn  follows:] 

Prepared  Statement  of  James  M.  Dunn,  Executive  Director,  Baptist  Joint 

Committee  on  Public  Affairs 

I  am  James  M.  Dunn,  Executive  Director  of  the  Baptist  Joint  Committee  on 
Public  Affairs. 

The  Baptist  Joint  Committee  on  Public  Affairs  is  composed  of  representatives 
from  eight  national  cooperating  Baptist  conventions  and  conferences  in  the  United 
States.  They  are:  American  Baptist  Churches  in  the  U.S.A.;  Baptist  General  Confer- 
ence; National  Baptist  Convention  of  America;  National  Baptist  Convention,  U.S.A., 
Inc.;  North  American  Baptist  Conference,  Progressive  National  Baptist  Convention, 
Inc.;  Seventh  Day  Baptist  General  Conference;  and  Southern  Baptist  Convention. 
These  groups  have  a  current  membership  of  nearly  30  million.  Because  of  the  con- 
gregational autonomy  of  individual  Baptist  churches,  we  do  not  purport  to  speak  for 
all  Baptists. 

On  March  6,  1984,  the  Joint  Committee  unanimously  adopted  a  resolution  sup- 
porting the  passage  of  an  equal  access  bill  with  the  provisions  and  safeguards  con- 
tained in  H.R.  4996.  That  statement  reads  as  follows: 

The  Baptist  Joint  Committee  on  Public  Affairs  accepts  the  position  that,  when  a 
public  school  establishes  a  limited  public  forum  consisting  of  meetings  of  non-school- 
sponsored,  student-initiated  and  student-controlled,  exclusively  student  groups,  no 
group  may  be  excluded  on  the  basis  of  the  religious  content  of  the  speech  used  in  its 
meetings.  It  further  accepts  the  position  that  judicial  relief  is  preferable  to  adminis- 
trative relief  when  exclusion  from  a  limited  public  forum  is  challenged.  Any  so- 
called  "equal  access"  bill  which  meets  these  criteria  should  be  actively  promoted  by 
the  staff  of  this  Committee. 
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The  Baptist  Joint  Committee  has  always  vigorously  opposed  any  amendment  to 
the  United  States  Constitution  that  would  allow  government  prescribed,  approved, 
written  or  directed  religious  exercises  of  any  sort.  We  have  not  changed  that  posi- 
tion. 

Our  support  for  equal  access  is  narrowly  targeted.  We  testified  against  the  pro- 
posed legislation  of  Senator  Denton,  S.  1059,  submitted  a  statement  to  this  subcom- 
mittee opposing  Mr.  Lott's  H.R.  2732,  and  resolutely  oppose  anything  less  than  the 
carefully-crafted  wording  of  the  Bonker-Hatfield  legislative  approach. 

The  legislative  attempt  to  offer  a  balance  between  protecting  the  free  speech  of 
more  mature  public  school  students  and  guarding  against  the  establishment  of  reli- 
gion in  the  institutions  of  government  is  admittedly  a  perilous  undertaking.  The 
balance  is  delicate  and  calls  for  humane  sensitivity  as  well  as  solid  constitutional 
expertise. 

In  that  spirit  we  are  convinced  that  the  past  twenty  years  demonstrate  irrevoca- 
bly the  need  for  an  honest  attempt  at  such  legislation.  Religious  leaders  have  failed 
to  educate  their  people  regarding  the  Court  decisions  and  have  failed  to  do  their 
homework  as  to  the  positive,  constructive  opportunities  for  religious  expression 
within  the  law.  Reporters  have  flunked  Journalism  I  by  continuing  to  report  that 
prayer  has  been  banned,  as  if  that  were  possible.  Some  politicians  have  played 
games  with  the  most  sacred  aspects  of  public  and  private  life  for  gain  at  the  ballot 
box.  Public  school  officials  have  been  left  in  a  most  unfair  and  untenable  position 
regarding  the  role  of  religion  in  public  education.  Hundreds  of  schools  go  right 
ahead  with  some  form  of  school-sanctioned  religious  exercises  in  blatant  disregard  of 
the  law  of  the  land  and  in  unconscionable  insensitivity  to  powerless  minorities. 
Other  hundreds  or  perhaps  thousands  of  schools  find  their  administrators  intimidat- 
ed, uncertain,  overreacting,  and  behaving  in  a  manner  hostile  to  free  speech  and  the 
free  exercise  of  religion. 

The  Baptist  Joint  Committee  on  Public  Affairs  has  as  its  reason  for  being  a  dedi- 
cation to  the  principle  of  religious  liberty  as  it  has  been  given  legal  form  in  the  reli- 
gion clauses  of  the  First  Amendment.  We  have  championed  the  separation  of  church 
and  state  which  is  required  by  the  establishment  clause  for  the  entire  thirty-nine 
years  of  our  existence  and  expect  to  continue  to  do  so  in  the  years  to  come. 

We  have  opposed  actively  any  attempts  to  amend  the  establishment  clause  and 
those  legislative  attempts  to  strip  the  federal  courts  of  their  jurisdiction  over  estab- 
lishment clause  cases.  We  would  not  support  any  bill  which  we  thought  would  con- 
travene the  establishment  clause. 

Our  support  of  H.R.  4996  came  only  after  serious  consideration  of  how  that  bill 
would  relate  to  the  establishment  clause.  We  found  no  way  that  H.R.  4996  either 
weakens  or  transgresses  that  clause.  The  so-called  prayer  amendments  which  have 
been  proposed  since  the  Court's  decisions  in  Engel  v.  Vitale,  370  U.S.  421  (1962),  and 
Abington  v.  Schempp,  374  U.S.  203  (1963)  would  have  altered  the  establishment 
clause  substantially.  Those  cases  were  decided  on  the  basis  that  state  action  had  vio- 
lated the  establishment  clause.  But  H.R.  4996  is  not  a  "school  prayer"  bill.  It  is 
based  on  the  free  exercise  of  religion  and  the  free  speech  clauses  of  the  First 
Amendment. 

We  do  not  believe  that  H.R.  4996  and  its  Senate  companion,  S.  815  describe  activi- 
ties that  have  been  outlawed.  We  do  believe  that  this  legislation,  with  all  its  careful 
wording,  offers  clarification  and  guidelines  that  should  move  toward  minimizing  the 
confusion  that  now  reigns. 

Far  from  making  life  more  difficult  for  public  school  leaders,  the  equal  access  leg- 
islation you  are  considering  gives  the  first  tangible,  concrete,  congressional  assist- 
ance in  understanding  what  is  and  is  not  allowed  in  the  free  expression  of  religion 
by  students  in  public  secondary  schools. 

What  is  it  that  we  anticipate  that  H.R.  4996  will  accomplish?  Our  answer  is  three- 
fold: 

1.  H.R.  4996  will  provide  evenhandedness  and  fairness  for  religious  counterparts 
of  non-school-sponsored  secular  groups  of  students  who  meet  on  their  own  initiative 
on  public  school  premises.  Basically,  the  bill  provides  that  if  a  public  secondary 
school  establishes  a  limited  open  forum  by  allowing  student-initiated,  student-con- 
trolled, non-school-sponsored  groups  to  meet  on  public  school  premises  it  may  not 
deny  to  a  group  the  right  to  participate  in  that  forum  solely  on  the  basis  of  the  reli- 
gious content  of  the  speech  to  be  used  within  the  group.  This  is  basic  fairness.  Such 
fairness  is  inherent  in  the  free  speech  clause  of  the  First  Amendment.  It  is  our  posi- 
tion that  the  free  exercise  of  religion  clause  is  not  a  limit  on  the  free  speech  clause. 
Religious  speech  enjoys  the  same  protections  as  another  vocal  or  symbolic  speech. 

A  public  secondary  school  is  not  obliged  to  establish  a  limited  open  forum.  It  may 
decide  that  only  curriculum-related  groups  may  meet.  This  would  mean  that  the 
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Young  Democrats,  Young  Republicans,  Key  Club,  etc.,  as  well  as  a  religious  group 
would  be  denied  access  to  school  facilities.  The  school  could  not  discriminate  either 
for  or  against  religious  groups  in  its  choice  of  those  groups  which  it  designates  as 
"school  sponsored."  A  school-sponsored  organization  must  be  a  bona  fide  curricu- 
lum-related group.  There  should  be  no  game  playing. 

2.  H.R.  4996  will  spell  out  clearly  the  state  of"  existing  law.  After  Engel  v.  Vitale 
and  Abington  v.  Schempp  many  school  boards  and  school  administrators  overreact- 
ed. In  some  instances  they,  in  ignorance,  embraced  the  conventional  wisdom  that 
the  Court  had  expelled  God  and  all  elements  of  religion  from  the  public  school. 
Sometimes  they  retreated  beyond  what  the  Court  had  decreed  simply  because  they 
had  been  threatened  with  in  terrorem  suits. 

A  clear  statutory  restatement  of  the  law  on  the  proper  role  of  religion  in  the 
public  school  classroom  is  essential  in  1984.  You  have  been  informed  of  the  fact  pat- 
tern in  Bender  v.  Williamsport  Area  School  District  which  is  currently  awaiting  de- 
cision in  the  U.S.  Court  of  Appeals  for  the  Third  Circuit.  The  decision  in  that  case 
at  the  District  Court  level  and  the  emphasis  which  the  Third  Circuit  judges  gave  in 
oral  arguments  very  closely  parallel  the  provisions  of  H.R.  4996. 

Court  decisions  are  difficult  for  a  non-lawyer  to  read,  understand  and  apply,  we 
see  H.R.  4996  as  a  clear,  succinct,  and  understandable  statement  of  what  the  law 
requires  in  the  realm  of  religion  in  the  public  school  classroom.  Its  lack  of  ambigui- 
ty will  make  the  tasks  of  school  boards,  school  administrators,  and  classroom  teach- 
ers clearer  and  simpler.  The  approval  of  H.R.  4996  and  the  anticipated  decision  in 
the  Bender  case  will  reduce  the  threat  of  suits  against  school  districts  and  yet  will 
keep  the  guarantee  of  the  establishment  clause  intact. 

3.  H.R.  4996  will  help  to  diffuse  the  issue  of  a  school  prayer  amendment  to  the 
Constitution  and,  thereby,  allow  the  Congress  to  spend  its  limited  time  on  other 
matters  of  vital  importance  to  the  country.  Before  decisively  defeating  S.J.  Res.  73, 
the  Senate  spent  more  than  two  weeks  debating  the  issue  of  government-structured 
oral  prayers  in^the  public  schools.  As  I  stated,  we  actively  opposed  S.J.  Res.  73  and 
will  continue  to  oppose  its  successors — if  there  are  any.  It  is  our  firm  belief  that 
passage  of  H.R.  4996  and  Senator  Hatfield's  companion  bill  S.  815  will  go  a  long  way 
toward  assuring  that  there  are  no  successors. 

We  are  firmly  convinced  that  these  three  desirable  goals  can  be  obtained  without 
any  state  sponsorship  of  religion,  without  any  teacher  involvement  with  a  religious 
group  except  as  a  monitor  when  school  policy  requires  an  adult  to  be  present,  and 
without  outside  participation  in  group  meetings  except  to  the  extent  such  participa- 
tion is  permitted  in  all  groups  which  make  up  the  limited  open  forum. 

In  conclusion,  H.R.  4996  has  been  carefully  crafted  to  assure  that  its  provisions 
meet  the  constitutional  tests  set  for  determining  establishment  clause  cases.  It  is 
our  hope  that  this  Subcommittee  will  do  two  things:  (1)  It  will  mark-up  H.R.  4996 
without  any  substantive  changes  in  the  thrust  of  the  bill  or  in  the  carefully  chosen 
words  it  contains,  and,  (2)  It  will  give  H.R.  4996  such  a  high  degree  of  support  that, 
when  it  clears  the  full  Committee,  a  modified  closed  rule  can  be  obtained  from  the 
Rules  Committee.  That  rule  would  provide  that  the  only  floor  amendment  which 
could  be  offered  would  be  one  to  provide  for  a  judicial  rather  than  an  administrative 
remedy. 

If  these  two  things  are  done,  we  believe  that  a  basic  fairness  will  be  restored  in 
our  public  schools,  school  officials  will  be  aided  in  making  difficult  decisions  about 
the  proper  role  of  religion  in  the  public  school  classroom,  and  Congress  will  get 
some  relief  from  the  pressures  to  amend  the  Constitution.  The  reward  is  well  worth 
the  effort. 

EQUAL  ACCESS  FACT  SHEET 

Four  "equal  access"  bills  are  pending  in  the  U.S.  Congress.  The  following  question 
and  answer  fact  sheet  explains  why  we  favor  the  Hatfield  S.  815/Bonker  H.R.  4996 
bills  and  oppose  the  Denton  S.  1059/Lott  H.R.  2732  approaches  to  the  same  issue. 
The  Hatfield/Bonker  bills  rely  on  the  existence  of  what  is  known  as  a  "limited  open 
forum"  which  is  created  when  non-school-sponsored  groups  meet  in  school  facilities. 
When  such  a  forum  has  been  created  in  a  public  secondary  school,  these  bills  pro- 
vide that  additional  non-school-sponsored,  student  initiated  and  student  controlled 
activity  groups,  religious  or  secular,  must  be  given  equal  access  to  school  facilities. 
The  Denton/Lott  bills,  however,  do  not  rely  on  the  existence  of  a  genuine  "limited 
open  forum"  to  allow  student  religious  groups  to  meet  in  school  facilities.  Instead, 
under  Denton/Lott,  if  school  sponsored  groups  are  allowed  to  meet  on  school  prem- 
ises then  religious  groups  must  be  allowed  to  meet  on  an  equal  basis.  This  consti- 
tutes state  sponsorship  as  does  the  failure  of  these  bills  to  require  that  meetings  of 
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religious  groups  be  totally  student  initiated  and  student  sponsored.  Also,  Denton/ 
Lott  assume  that  elementary  children  are  capable  of  voluntarily  initiating  and  con- 
trolling religious  and  secular  meetings.  Because  they  are  not,  court  condemned  state 
sponsorship  of  all  elementary  school  religious  meetings  would  be  inevitable. 

What  is  meant  by  "equal  access"? 

Equal  access  legislation  refers  to  acts  which  would  require  that  secular  and  reli- 
gious non-school-sponsored  student  groups  be  granted  equal  access  to  any  limited 
open  forum  created  in  a  public  high  school  when  the  students  meet  on  their  own 
initiative  and  without  any  official  encouragement  or  sponsorship  for  religious  dis- 
cussion and  prayer. 

What  is  the  constitutional  basis  for  "equal  access"? 

Equal  access  is  based  on  two  First  Amendment  clauses.  The  free  exercise  clause 
requires  that  secondary  student  religious  groups  have  equal  access  to  any  limited 
open  forum.  The  free  speech  clause  prevents  school  officials  from  discriminating 
against  the  speech  rights  of  students  simply  because  the  content  of  that  speech  is 
religious. 

Is  "equal  access"  just  another  piece  of  "school  prayer"  legislation? 

No.  Past  school  prayer  laws  and  bills  resulted  in  government  written,  sponsored, 
any/or  supervised  prayer  in  public  schools  and  thus  violated  the  establishment 
clause  of  the  First  Amendment.  Equal  access,  on  the  other  hand,  would  not  result  in 
government  sponsored  and  supervised  prayer  in  public  schools.  Implementation  of  a 
properly  drawn  "equal  access  law  would  probably  lead  to  truly  voluntary  prayers 
on  school  property  without  direct  or  indirect  government  involvement.  Religious 
speech  would  be  totally  student  initiated.  There  could  be  no  faculty  involvement,  no 
announcements  of  meetings  on  bulletin  boards,  in  classrooms,  or  over  public  address 
systems,  no  sponsorship  of  any  kind  by  faculty  or  administrators  and  no  favoring  of 
one  religion  or  activity  over  others. 

What  is  the  status  of  "equal  access"  in  court  rulings? 

In  Widmar  v.  Vincent,  the  Supreme  Court  held  that  a  religious  group  of  universi- 
ty students  had  the  right  to  equal  access  to  a  limited  open  forum  which  had  been 
established  by  the  university.  Bender  v.  Williamsport,  which  deals  with  a  religious 
group  of  secondary  school  students,  will  be  argued  before  the  Court  of  Appeals  for 
the  3rd  Circuit  on  January  24,  1984.  The  District  Court  held  that  the  school  had 
created  a  limited  open  forum  and  that  a  religious  group  could  not  be  kept  out  of 
that  forum  simply  because  it  was  religious. 

Why  should  an  "equal  access"  law  not  include  elementary  level  students? 

An  elementary  school  child  would  not  have  the  maturity  of  understanding  to  ini- 
tiate group  activities  without  the  supervision  and  sponsorship  of  adults  and  the 
school.  Any  group  religious  activities  of  elementary  school  children  facially  would 
violate  the  establishment  clause  of  the  First  Amendment. 

Does  "equal  access"  refer  to  all  student  groups  at  public  high  schools? 

No.  It  refers  only  to  those  that  are  not  connected  to  curriculum  or  school  spon- 
sored activities.  Allowing  meetings  of  the  French  club,  an  extension  of  the  language 
department  of  a  high  school,  and  the  glee  club,  an  arm  of  the  music  program,  does 
not  create  a  limited  open  forum.  A  "limited  open  forum"  is  created  in  a  public  sec- 
ondary school  when  non-school-sponsored  student  groups— those  which  are  unrelat- 
ed to  the  curriculum  or  program  of  the  school— are  generally  permitted  to  meet  on 
school  premises.  Therefore,  if  a  school  permits  such  student  groups  as  the  Young 
Democrats  and  the  Young  Republicans,  a  stamp  club,  and  the  Key  club  to  meet  on 
school  property,  a  limited  open  forum  would  be  created  and  religious  clubs  would  be 
granted  equal  access  so  long  as  they  did  not  dominate  the  forum. 

Could  the  activities  of  student  groups  included  in  a  limited  open  forum  be  restricted 
in  any  way? 
Yes.  Reasonable  limitations  could  be  placed  on  the  time,  place  and  manner  of 
meetings  and  on  activities  which  interfere  with  the  opportunity  of  students  to 
obtain  an  education. 

Would  the  question  of  school  sponsorship  be  raised  if  an  adult  were  present  as  a 
monitor  at  a  student  religious  group  meeting? 
It  is  correct  that  most  schools  are  required  by  their  insurance  policies  to  have  an 
adult  present  during  student  meetings  to  act  as  monitor.  Usually  that  adult  is  a 
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teacher.  If  the  required  monitor  in  no  way  intrudes  upon  the  student  initiation  and 
control  of  the  meeting,  sponsorship  does  not  exist. 

Can  outside  speakers  be  invited  to  participate  in  student  meetings  in  a  limited  open 
forum? 
Yes.  Resource  persons  may  be  invited  as  occasional  guests,  not  as  regular  partici- 
pants. Again,  the  meetings  must  be  student  initiated  and  controlled. 

EQUAL  ACCESS  PROPOSALS  BEFORE  CONGRESS 

1.  Hatfield/Bonker,  companion  bills  S.  815  and  H.R.  4996. 

2.  Denton/Lott,  companion  bills  S.  1059  and  H.R.  2732. 

3.  Sen.  Hatch's  proposed  constitutional  amendment. 

What  would  be  acceptable  equal  access  legislation? 

Acceptable  equal  access  legislation  would  be  a  bill  which  would  foster  free  exer- 
cise and  free  speech  rights  of  students  without  violating  the  establishment  clause 
protections  of  the  First  Amendment. 

Which  of  the  various  equal  access  proposals  are  acceptable? 

Hatfield's  S.  815  with  amendments  which  the  Senator  will  submit  and  Bonker's 
companion  bill,  H.R.  4996,  come  closest  to  being  acceptable  equal  access  legislation. 
The  Denton/Lott  proposals  raise  constitutional  questions  of  state  sponsorship  which 
would  constitute  the  establishment  of  religion.  Senator  Hatch's  proposed  amend- 
ment would  tamper  with  the  religion  clauses  of  the  First  Amendment  and  affect  a 
substantial  body  of  legal  precedent  concerning  the  protections  of  that  Amendment. 
The  problem  to  which  Hatch  is  addressed  can  be  solved  by  legislation  and/or  litiga- 
tion. Amending  the  Constitution  should  be  a  last  rather  than  a  first  resort. 

Components  of  acceptable  equal  access  legislation: 

1.  Acceptable  equal  access:  applicable  to  secondary  students,  not  elementary. 
Hatfield/Bonker   correctly   assume   that   only   secondary   students   are   mature 

enough  to  initiate  truly  voluntary  non-school  sponsored  religious  meetings.  Denton/ 
Lott  provide  equal  access  for  elementary  children — a  provision  which  probably 
would  lead  to  the  courts  ruling  that  the  act  violates  the  establishment  clause. 

2.  Acceptable  equal  access:  participation  in  a  limited  open  forum. 
Hatfield/Bonker  are  concerned  about  free  speech  when  a  public  secondary  school 

creates  a  limited  open  forum  by  allowing  non-school-sponsored  student  groups  to 
meet  in  school  facilities.  Denton/Lott  would  permit  religious  groups  to  meet  even  if 
school  sponsored  groups  were  the  only  other  groups  to  meet  and  a  genuine  limited 
open  forum  had  not  been  established. 

3.  Acceptable  equal  access:  applicable  to  students  only. 

Hatfield/Bonker  provide  equal  access  only  for  secondary  school  students.  Denton/ 
Lott  provide  equal  access  for  elementary  children  as  well  as  for  secondary  school 
students.  Lott  additionally  provides  for  equal  access  for  faculty — an  unnecessary 
provision.  Lott  also  provides  for  joint  student/faculty  meetings  which  would  violate 
the  "no  establishment"  clause  because  they  would  vitiate  the  concept  of  student  ini- 
tiated and  student  controlled  meetings  and  open  the  door  for  state  sponsorship  of 
religious  activities. 

4.  Acceptable  equal  access:  include  a  judicial  remedy. 

Hatfield,  and  lately  Denton,  offer  a  judicial  remedy  for  violation  of  the  proposed 
equal  access  legislation.  Bonker  and  Lott  offer  an  administrative  remedy  via  the  De- 
partment of  Education.  A  judicial  remedy  is  preferred  over  chancy  bureaucratic  de- 
cisions. It  is  anticipated  that  Rep.  Bonker  would  agree  to  a  judicial  remedy  if  a  joint 
conference  committee  sits  on  Hatfield/Bonker. 

What  equal  access  legislation  should  be  supported? 

Hatfield/Bonker  should  be  supported  if  the  final  version  of  the  bills  insures  (1) 
total  student  initiation  and  control  of  meetings,  (2)  exclusion  of  elementary  school 
children,  (3)  existence  of  a  genuine  limited  open  forum  only  when  non-school-spon- 
sored student  groups  meet,  and  (4)  no  infringement  of  the  establishment  clause. 

Support:  Hatfield/Bonker:  S.  815/H.R.  4996. 

Oppose:  Denton/Lott:  S.  1059/H.R.  2732. 

Oppose:  Senator  Hatch's  constitutional  amendment. 
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STATEMENT  OF  DR.  JAMES  M.  DUNN,  EXECUTIVE  DIRECTOR, 
BAPTIST  JOINT  COMMITTEE  ON  PUBLIC  AFFAIRS 

Dr.  Dunn.  Thank  you  very  much,  Mr.  Chairman. 

Chairman  Perkins.  Go  right  ahead. 

Dr.  Dunn.  Thank  you  very  much,  Mr.  Chairman.  With  your  per- 
mission, I'd  like  to  submit  this  full  written  testimony  but  I  will  ab- 
breviate it  in  my  oral  testimony. 

Chairman  Perkins.  Without  objection,  all  the  prepared  state- 
ments will  be  inserted  in  the  record. 

Dr.  Dunn.  Thank  you. 

I  am  James  M.  Dunn,  the  executive  director  of  the  Baptist  Joint 
Committee  on  Public  Affairs.  The  Baptist  Joint  Committee  on 
Public  Affairs  is  composed  of  representatives  from  eight  national 
cooperating  Baptist  conventions  and  conferences  in  the  United 
States.  They  include  the  American  Baptist  Churches,  the  National 
Baptist  Convention,  and  the  Southern  Baptist  Convention. 

These  groups  have  a  current  membership  of  nearly  30  million. 
Because  of  the  congregational  autonomy  of  individual  Baptist 
churches,  we  don't  purport  to  speak  for  all  Baptists. 

On  March  16,  1984,  just  this  month,  the  joint  committee  unani- 
mously adopted  a  resolution  supporting  the  passage  of  an  equal 
access  bill  with  the  provisions  and  safeguards  that  are  contained  in 
Mr.  Bonker's  H.R.  4996,  and  in  the  testimony  there's  the  full  reso- 
lution. 

The  Baptist  Joint  Committee  has  always  vigorously  opposed  any 
amendment  to  the  U.S.  Constitution  that  would  allow  Government 
prescribed,  approved,  written  or  directed  religious  activities  of  any 
sort.  We've  not  changed  in  that  position. 

Our  support  for  equal  access  is  narrowly  targeted.  We  testified  in 
opposition  to  the  proposed  legislation  by  Senator  Denton,  Senate 
1059,  and  we  submitted  a  statement  to  this  Subcommittee  opposing 
Mr.  Lott's  H.R.  2732,  and  we  resolutely  oppose  anything  less  than 
the  carefully  crafted  wording  of  the  Bonker-Hatfield  legislative  ap- 
proach. 

The  legislative  attempt  to  offer  a  balance  between  protecting  the 
free  speech  of  more  mature  public  school  students  and  guarding 
against  the  establishment  of  religion  in  the  institutions  of  govern- 
ment is,  admittedly,  a  perilous  undertaking,  and  we've  seen  this 
afternoon  how  perilous  it  seems. 

The  balance  is  delicate,  and  it  calls  for  humane  sensitivity,  as 
well  as  solid  constitutional  expertise.  In  that  spirit,  we're  convinced 
that  the  past  20  years  demonstrate  irrevocably  the  need  for  an 
honest  attempt  at  such  legislation.  Religious  leaders  have  failed  to 
educate  their  people  regarding  the  court  decisions  and  have  failed 
to  do  their  homework  as  to  the  positive,  constructive,  opportunities 
for  religious  expression  within  the  law. 

Reporters  have  flunked  Journalism  I  by  continuing  to  report 
that  prayer  has  been  banned,  as  if  that  were  possible.  Some  politi- 
cians have  played  games  with  the  most  sacred  aspects  of  public  and 
private  life  for  gain  at  the  ballot  box.  Public  school  officials  have 
been  left  in  a  most  unfair  and  untenable  position  regarding  the 
role  of  religion  in  public  education.  Hundreds  of  schools  go  right 
ahead  with  some  form  of  school-sanctioned  religious  exercises  in 
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blatant  disregard  of  the  law  of  the  land  and  in  unconscionable  in- 
sensitivity  to  powerless  minorities. 

Other  hundreds,  or  perhaps  thousands,  of  schools  find  their  ad- 
ministrators intimidated,  uncertain,  overreacting  and  behaving  in 
a  manner  hostile  to  free  speech  and  the  free  exercise  of  religion. 

The  Baptist  Joint  Committee  on  Public  Affairs  has  as  its  reason 
for  being  a  dedication  to  the  principle  of  religious  liberty,  as  it's 
been  given  legal  form  in  the  religion  clauses  of  the  first  amend- 
ment. We  champion  the  separation  of  church  and  state,  which  is 
required  by  the  establishment  clause,  for  the  entire  39  years  of  our 
existence,  and  expect  to  continue  to  do  so  in  the  years  to  come. 

We've  opposed  actively  any  attempts  to  amend  the  establishment 
clause  and  those  legislative  attempts  to  strip  the  Federal  courts  of 
their  jurisdiction  over  establishment  clause  cases.  We  would  not 
support  any  bill  which  we  thought  would  contravene  the  establish- 
ment clause.  H.R.  4996  is  not  a  school  prayer  bill.  It's  based  on  the 
free  exercise  of  religion  and  the  free  speech  clauses  of  the  first 
amendment.  We  don't  believe  that  H.R.  4996  and  its  Senate  com- 
panion, S.  815,  describe  activities  that  have  been  outlawed,  as  Mr. 
Goodling's  questions  indicated  a  while  ago. 

We  do  believe  that  this  legislation,  with  all  its  careful  wording, 
offers  clarification  and  guidelines  that  should  move  toward  mini- 
mizing the  confusion  that  now  reigns.  Far  from  making  life  more 
difficult  for  public  school  leaders,  the  equal  access  legislation 
you're  considering  gives  the  first  tangible,  concrete,  congressional 
assistance  in  understanding  what  is  and  is  not  allowed  in  the  free 
expression  of  religion  by  students  in  the  public  secondary  schools. 

What  is  it  that  we  anticipate  that  H.R.  4996  would  accomplish? 
Our  answer  is  threefold.  First,  H.R.  4996  would  provide  even-hand- 
edness  and  fairness  for  religious  counterparts  of  the  nonschool 
sponsored  secular  groups  of  students  who  meet  on  their  own  initia- 
tive on  public  school  premises  right  now. 

Basically,  the  bill  provides  that  if  a  public  secondary  school  es- 
tablishes a  limited  open  forum,  and  that  gets  back  to  some  of  the 
questions  that  have  been  asked,  by  allowing  student  initiated,  stu- 
dent controlled,  nonschool  sponsored  groups  to  meet  on  public 
school  premises,  it  may  not  deny  to  a  group  the  right  to  participate 
in  that  forum  solely  on  the  basis  of  the  religious  content  of  the 
speech  to  be  used  within  that  group.  That's  basic  fairness. 

Such  fairness  is  inherent  in  the  free  speech  clause  of  the  first 
amendment.  It's  our  position  that  the  free  exercise  of  religion 
clause  is  not  a  limit  on  the  free  speech  clause.  Religious  speech 
enjoys  the  same  protections  as  any  other  vocal  or  symbolic  speech. 
A  public  secondary  school  is  not  obliged  to  establish  a  limited  open 
forum.  It  may  decide  that  only  curriculum-related  groups  may 
meet,  and  that  means  the  Young  Democrats  or  Young  Republicans 
and  the  Key  Club,  as  well,  like  a  religious  group,  would  be  denied 
access  to  these  school  facilities.  The  school  couldn't  discriminate 
either  for  or  against  religious  groups  in  its  choice  of  those  groups, 
which  it  designates  as  school  sponsored. 

A  school  sponsored  organization  must  be  a  bona  fide,  curriculum- 
related  group.  There  should  be  no  game-playing  in  that  regard. 

Second,  H.R.  4996  will  spell  out  clearly  the  state  of  existing  law. 
After  Engel  v.  Vitale  and  Abington  v.  Schempp,  many  school  boards 
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and  school  administrators  overreacted.  In  some  instances  they,  in 
ignorance,  embraced  the  conventional  wisdom  that  the  court  had 
expelled  God,  and  all  elements  of  religion  from  the  public  schools. 
Sometimes  they  retreated  beyond  what  the  court  had  decreed, 
simply  because  they  had  been  threatened  with  in  terrorem  suits. 

A  clear  statutory  restatement  of  the  law  on  the  proper  role  of 
religion  in  the  public  school  classroom  is  essential  in  1984.  You 
have  been  informed  of  the  fact  pattern  in  Bender  v.  Williamsport 
Area  School  District,  which  is  currently  awaiting  decision  in  the 
U.S.  Court  of  Appeals  for  the  Third  Circuit.  The  decision  in  that 
case  at  the  district  court  level  and  the  emphasis  which  the  third 
circuit  judges  gave  in  oral  arguments  very  closely  parallel  the  pro- 
visions of  H.R.  4996. 

Third,  H.R.  4996  will  help  to  diffuse  the  issue  of  a  school  prayer 
amendment  to  the  Constitution,  and  thereby,  allow  the  Congress  to 
spend  its  limited  time  on  other  matters  of  vital  importance  to  the 
country.  Before  decisively  defeating  Senate  Joint  Resolution  73  last 
week,  the  Senate  spent  more  than  2  weeks  debating  the  issue  of 
Government-structured  oral  prayers  in  the  public  schools.  As  I 
stated,  we  actively  opposed  Senate  Joint  Resolution  73  and  will 
continue  to  oppose  its  successors,  if  there  are  any.  It's  our  firm 
belief  that  the  passage  of  H.R.  4996  and  Senator  Hatfield's  compan- 
ion bill  go  a  long  way  toward  assuring  that  there  are  not  any  suc- 
cessors to  the  school  prayer  amendment-type  legislation. 

We're  firmly  convinced  that  these  three  desirable  goals  could  be 
attained  without  any  State  sponsorship  of  religion,  without  any 
teacher  involvement  with  a  religious  group,  except  as  a  monitor 
when  school  policy  requires  an  adult  to  be  present,  and  without 
outside  participation  in  group  meetings,  except  to  the  extent  that 
such  participation  is  permitted  in  all  groups  which  make  up  the 
limited  open  forum  that's  taking  place. 

In  conclusion,  H.R.  4996  has  been  carefully  crafted  to  assure  that 
its  provisions  meet  the  constitutional  tests  set  for  determining  es- 
tablishment clause  cases.  It's  our  hope  that  this  subcommittee  will 
do  two  things.  Mr.  Chairman,  we  would  hope  that  you  would  mark 
up  H.R.  4996  without  any  substantive  changes  in  the  thrust  of  the 
bill  or  in  the  very  carefully  chosen  safeguards  that  it  contains  and, 
secondly,  that  H.R.  4996  would  get  such  a  high  degree  of  support 
that  when  it  clears  the  full  committee,  a  modified  closed  rule  could 
be  obtained  from  the  Rules  Committee  that  would  provide  that  the 
only  floor  amendment  which  could  be  offered  would  be  one  to  pro- 
vide for  a  judicial  rather  than  an  administrative  remedy.  That 
might  be  one  way  to  go. 

If  these  two  things  are  done,  fairness  will  be  restored  in  the 
public  schools,  school  officials  will  be  helped  in  making  difficult  de- 
cisions, not  hurt,  and  the  proper  role  of  religion  in  the  public 
school  classroom  in  Congress  will  get  some  relief  from  the  pres- 
sures to  amend  the  Constitution. 

We  think  the  reward  is  worth  the  effort  you're  putting  into  it. 

Thank  you  very  much,  Mr.  Chairman,  for  this  opportunity. 

Chairman  Perkins.  I  want  to  thank  you  and  congratulate  you. 
Of  course  we  all  know  if  the  bill  goes  to  the  Judiciary  Committee 
the  bill  is  dead,  and  that's  what  all  the  enemies  of  the  prior 
amendment  are  trying  to  do  at  the  present  time. 
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Dr.  Dunn.  Yes. 

Chairman  Perkins.  I  agree  with  you,  that  I  think  the  legislation 
is  well  drawn.  But  in  your  last  statement  you  are  more  or  less  sug- 
gesting a  judicial  remedy,  and  are  suggesting  a  closed  rule  on  the 
House  floor,  except  for  an  amendment  to  put  in  a  judicial  remedy. 
I  would  not  object,  myself,  to  see  an  open  rule  on  the  House  floor.  I 
think  the  people  who  believe  in  equal  access  well  realize  that  you 
cannot  go  too  far  or  you'll  jeopardize  the  legislation. 

Dr.  Dunn.  I  was  suggesting  a  modified  open  rule  that  would 
allow  the  judicial  remedy  to  be  the  only  kind  of  thing  that  could 
be 

Chairman  Perkins.  Thank  you  very  much.  Your  testimony  has 
been  most  helpful  to  us. 

Our  next  witness  is  Linda  Tarr-Whelan,  director  of  governmental 
relations,  National  Education  Association.  Go  right  ahead. 

[Prepared  statement  of  Linda  Tarr-Whelan  follows:] 

Prepared  Statement  of  Linda  Tarr-Whelan,  Director,  Government  Relations, 

National  Education  Association 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  am  Linda  Tarr-Whelan,  Di- 
rector of  Government  Relations  of  the  National  Education  Association.  NEA  repre- 
sents more  than  1.7  million  teachers,  education  support  personnel,  and  college  facul- 
ty in  the  public  schools  and  universities  of  our  country. 

I  appreciate  the  opportunity  to  testify  today  on  H.R.  4996,  the  Religious  Speech 
Protection  Act,  introduced  by  Congressman  Don  Bonker. 

Mr.  Chairman,  while  strongly  supporting  the  rights  of  individuals  to  pray  NEA 
must  oppose  this  legislation.  The  policy  considered  and  adopted  by  the  7,000  dele- 
gates to  the  NEA  Representative  Assembly  states: 

"The  National  Education  Association  believes  that  the  constitutional  provisions 
on  this  establishment  of  and  the  free  exercise  of  religion  in  the  First  Amendment 
require  that  there  be  no  sectarian  practices  in  the  public  school  program. 

"The  Association  opposes  the  imposition  of  sectarian  practices  in  the  public  school 
program  and  urges  its  affiliates  to  do  the  same." 

NEA  Vice  President  Keith  Geiger  testified  in  October  1983,  in  opposition  to  H.R. 
2732,  "The  Equal  Access  Act,"  which  had  similar  goals  but  used  different  legislative 
routes  to  reach  the  goals.  It  was  considered  in  a  different  public  environment — one 
in  which  the  supporters  of  organized  group  prayer  in  schools  saw  the  proposal  as 
weak  and  were  pushing  for  stronger  measures.  Now,  a  proposal  which  purports  to 
be  an  act  for  the  protection  of  religious  speech  has  the  fervent  support  of  these 
same  groups  who  would  seek  to  limit  individual  religious  freedom. 

Mr.  Chairman,  the  difference  is  political.  Only  a  short  time  ago  the  Senate  defeat- 
ed a  constitutional  amendment  for  organized  school  prayer  supported  strongly  by 
President  Reagan.  While  that  proposal  was  soundly  defeated  by  a  bipartisan  effort 
led  by  Senator  Lowell  Weicker  the  constitutional  amendment  route  rather  than  the 
legislative  route  was  the  right  approach  to  breach  the  separation  of  church  and 
state. 

In  that  debate  and  at  many  other  times,  the  NEA  supported  constitutional  right 
of  all  Americans  to  individual  prayer  at  any  time  and  in  any  place,  including  in 
school.  In  fact,  the  Senate  discussions  proved  the  point  that  no  student  is  denied  the 
right  to  pray  in  school.  In  addition  to  individual  prayer,  the  following  activities  are 
permissible. 

Schools  may  use  the  Bible  or  other  religious  books  as  source  books  in  religious 
classes. 

Schools  may  offer  a  course  in  the  Bible  as  literature  and  history. 

Schools  may  offer  instruction  in  comparative  religion. 

Students  may  study  the  history  of  religion  and  its  role  in  the  development  of  civi- 
lization. 

Students  may  be  allowed  to  leave  school  premises  to  receive  religious  instruction. 

References  to  faith  in  God  in  connection  with  patriotic  or  ceremonial  occasions 
are  permissible. 

We  oppose  this  legislation  because  we  believe  it  to  be  unconstitutional  and  legisla- 
tively unwise. 
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(1)  Religious  Speech  is  a  constitutional  matter,  not  a  legislative  matter. 

(2)  The  federal  government  should  not  mandate  religious  opportunities  in  public 
schools  as  a  condition  for  the  receipt  of  funds. 

(3)  The  rights  of  students  and  teachers  would  be  limited  by  passage  of  this  bill. 

(4)  Administration  of  this  act  could  cause  religious  and  public  contention  and  di- 
versiveness. 

RELIGIOUS  SPEECH — A  CONSTITUTIONAL  MATTER 

NEA  believes  the  issues  dealt  with  in  H.R.  4996,  namely  religious  speech  and  ac- 
tivities in  the  public  schools,  are  not  legislative  but  constitutional  and  therefore  fall 
in  the  jurisdiction  of  the  courts.  We  believe  that  this  bill  should  be  reviewed  by  the 
Judiciary  Committee  since  the  purpose  of  the  bill  is  to  overturn  federal  court  rul- 
ings which  have  found  "equal  access"  policies  to  be  in  violation  of  the  Establish- 
ment Clause  of  the  First  Amendment. 

The  Supreme  Court  has  established  clear  precedents  in  Lubbock  Civil  Liberties 
Union  v.  Lubbock  Independent  School  District  1  and  Brandon  v.  Board  of  Education 
of  the  Guilderland  Central  School  District  2  which  would  make  H.R.  4996  super- 
flous. 

In  Brandon  the  Court  of  Appeals  found  that  students'  free  speech  rights  were  not 
violated  by  the  school  board's  policy  of  denying  use  of  school  facilities  before  school 
for  a  group  called  "Students  for  Voluntary  Prayer."  The  Court  also  held  that  had 
the  school  board  authorized  the  voluntary  prayer  meetings  prior  to  the  commence- 
ment of  the  school  day,  such  a  policy  would  violate  the  Establishment  Clause. 

The  Court  found  that  this  policy  would  violate  all  parts  of  the  Supreme  Court's 
three-pronged  test  of  whether  a  statute  or  regulation  violates  the  Establishment 
Clause.  The  Court  said,  "To  an  impressionable  student,  even  the  mere  appearance  of 
secular  involvement  in  religious  activities  might  indicate  that  the  state  has  placed 
its  imprimatur  on  a  particular  religious  creed.  This  symbolic  inference  is  too  dan- 
gerous to  permit."  Since  the  prayer  meetings  would  be  held  during  school  hours 
there  would  be  "an  improper  appearance  of  official  support  and  the  prohibition 
against  impermissibly  advancing  religion  would  be  violated." 

Further,  since  the  school  would  be  required  to  monitor  and  supervise  the  stu- 
dents' activities,  excessive  entanglement  by  the  State  in  religion  would  result. 

The  students'  free  speech  rights  were  not  violated  because  "...  a  high  school  is 
not  a  'public  forum'  where  religious  views  can  be  freely  aired." 

Similar  reasoning  occurred  in  the  case  of  Lubbock  where  the  Court  held  that  the 
school  district  policy  permitting  students  to  gather  at  school  with  supervision  either 
before  or  after  regular  school  hours  to  voluntarily  meet  for  educational,  moral,  reli- 
gious, or  ethical  purposes  was  violative  of  the  Establishment  Clause  and  was  not 
necessary  to  avoid  violation  of  free  exercise  rights. 

The  High  Court  let  stand  the  5th  Circuit  decision  which  said  the  students  may 
hold  religious  meetings  "at  places  other  than  state-supported  schools."  Although 
Lubbock  emphasized  that  its  policy  was  to  permit  only  voluntary,  student-initiated 
prayer  meetings,  the  5th  Circuit  said  that  "it  is  the  Texas  compulsory  education  ma- 
chinery that  draws  the  students  to  school"  in  the  first  place. 

What  is  interesting  is  that  the  Lubbock  decision  occurred  after  the  Supreme 
Court  decision  in  Widmar  v.  Vincent,  454  U.S.  (1981).  In  this  case,  the  Supreme 
Court  struck  down,  as  a  violation  of  free  speech,  a  state  university  policy  preventing 
student  groups  from  using  campus  facilities  for  religious  worship  and  discussion. 
The  Court  found  that  the  university  served  as  a  truly  open  forum,  because  more 
than  100  students  groups  used  the  facilities,  and  therefore  could  not  refuse  to  allow 
religious  student  groups  to  meet.  The  fact  that  the  students  were  adults  and  there- 
fore less  impressionable  than  elementary  and  secondary  students  was  a  factor. 

Yet  other  cases,  such  as  Bender  v.  Williamsport  Area  School  District,  No.  82-0692 
(Middle  D.  Pa.,  May  12,  1983),  where  the  District  Court  held  that  the  school  had 
created  a  limited  open  forum  and  therefore  could  not  keep  out  religious  groups,  are 
still  being  reviewed  at  the  Court  of  Appeals  level. 

The  court  cases  have  been  carefully  decided  based  on  the  particular  set  of  circum- 
stances involved.  Due  to  the  sensitive  area  involved,  the  Establishment  Clause, 
these  activities  do  not  lend  themselves  to  broad  stroke  generalized  legislation  solu- 
tions. 

H.R.  4996  does  not  require  that  all  student  groups  be  granted  equal  access  to 
school  facilities  but  only  that  if  a  school  "generally  allows  non-school-sponsored 


1  Citation:  669  F.2d  1038  (5th  circuit  1982),  cert  denied-U.S.  (1983). 

2  Citation:  635  F.2d  971  (2d  circuit  1980). 
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groups  of  students  to  meet,"  it  cannot  discriminate  against  religious  groups.  Because 
the  purpose  of  the  bill  appears  to  be  to  advance  religion,  it  seems  unconstitutional. 

Additionally,  H.R.  4996  does  not  seem  to  prohibit  these  student  groups  from  bring- 
ing in  outside  individuals,  including  clergy,  nor  does  it  prohibit  actual  prayer  ses- 
sions. Our  nation's  public  schools  could  very  well  be  turned  into  places  of  sectarian 
religious  worship  under  the  terms  of  this  bill. 

The  other  possibility  is  that  school  administrators  involved  simply  deny  access  to 
all  groups,  which  would  have  a  chilling  effect  on  student  speech. 

Teachers  or  other  school  employees  would  have  to  monitor  and  supervise  these 
religious  meetings  for  several  reasons.  First,  since  the  students  are  minors,  adult 
supervision  will  be  required  by  state  law  in  some  cases.  Also,  since  the  bill  prohibits 
activity  which  is  unlawful,  teachers  would  have  to  supervise  the  sessions  to  assure 
that  only  legal  activities  occur.  Since  the  meetings  must  be  voluntary,  teachers 
must  monitor  the  meetings  closely  to  prevent  any  coercion  of  students.  Lastly,  noth- 
ing in  the  bill  prevents  teachers  or  administrators  from  participating  in  the  student 
religious  activities. 

All  of  this  involvement  would  directly  entangle  the  state  in  religious  activities 
and  thus  again  appears  to  be  unconstitutional. 

H.R.  4996  does  not  even  require  that  these  religious  meetings  occur  before  or  after 
regular  school  hours.  Presumably,  these  student  groups  could  meet  during  any  non- 
instructional  period,  including  lunch  time  or  other  free  periods.  Even  in  Brandon 
and  Lubbock,  the  religious  activities  struck  down  were  limited  to  before  school 
hours. 

The  federal  government  should  not  mandate  religious  opportunities  in  public 
schools  as  a  condition  for  the  receipt  of  federal  funds. 

Under  this  bill,  the  Secretary  of  Education  would  be  required  to  promulgate  regu- 
lations which  would  cause  questions  which  should  be  clearly  the  preview  of  local 
educational  agencies. 

(1)  What  is  a  "secondary  school"?  In  some  states  grades  7-12  are  clear  divisions 
although  there  are  many  other  patterns  such  as: 

Grades  1-6,  7-8,  9-12; 
Grades  1-8,  9-12; 
Grades  1-6,  7-9,  10-12. 

If  states  determine  "secondary  school"  we  find  that  the  distinction  on  the  age  and 
maturity  of  students  in  church/state  issues  to  have  disappeared. 

(2)  What  is  a  non-school  sponsored  group?  What  are  their  rights  vis-a-vis  school- 
sponsored  group?  The  opportunity  for  regulatory  mischief  and  extensive  litigation 
abounds. 

It  is  distasteful  to  have  the  federal  Department  of  Education  in  a  position  of  defin- 
ing which  speech  is  religious  speech — and  using  the  "big  stick"  of  the  withholding  of 
federal  funds  to  assure  compliance. 

We  find  H.R.  4996  to  be  a  major  breach  in  the  Supreme  Court  distinction  between 
children  of  tender  age  in  public  schools  and  mature  students  in  colleges  and  univer- 
sities with  regard  to  their  ability  to  participate  or  not  in  religious  activities  in  the 
schools  as  a  matter  of  personal  choice  without  being  pressured. 

THE  RIGHTS  OF  STUDENTS  AND  TEACHERS  WOULD  BE  AFFECTED 

Even  if  the  Court  were  to  find  H.R.  4996  constitutional  on  First  Amendment 
grounds,  NEA  would  vigorously  oppose  implementation  because  it  would  infringe  on 
educators'  rights.  Education  employees  would  become  the  in-school  conduits  through 
which  this  federal  statute  would  be  administered.  It  is  generally  required,  some- 
times by  law,  that  there  be  adult  supervision  of  any  extracurricular  activity  spon- 
sored by  or  in  the  schools.  This  would  presumably  also  be  the  case  for  any  religious- 
oriented  activity.  What  would  the  Congress  advise  school  administrators  to  say  to 
the  Episcopalian  school  employee  required  to  monitor  or  supervise  a  Buddhist  meet- 
ing, or  vice  versa?  A  violation  of  educators'  religious  rights,  the  preservation  and 
protection  of  which  have  equal  importance  to  students'  religious  rights,  would 
become  an  everyday  practice  throughout  the  nation. 

In  addition  to  the  question  of  violation  of  education  employees'  religious  rights  if 
H.R.  4996  were  to  pass,  supervision  of  student  religious  clubs  presents  other  sticky 
questions.  Since  school  employees  would  likely  be  required  to  be  present  as  supervi- 
sors of  any  extracurricular  activities,  they  could  be  in  a  very  powerful  position  to 
influence  the  students. 

The  educator  as  role  model  is  of  prime  consideration.  The  presence  of  an  adult 
school  employee,  especially  a  teacher,  in  such  a  religious  meeting  might  not  be  a 
neutral  factor  in  a  student's  decision  to  participate  in  such  a  club.  In  many  cases  if 
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a  student — particularly  a  younger  student — felt  that  a  teacher  sponsored  or  led  a 
particular  religious  club  because  he  or  she  felt  it  a  worthwhile  thing  to  do,  that  stu- 
dent could  easily  decide  to  participate  in  that  club  as  a  direct  result  of  the  teacher's 
presence. 

Moreover,  a  student  who  feels  that  his  or  her  grade  could  depend  on  the  good  will 
of  a  teacher  could  feel  it  advantageous  to  participate  in  a  club  sponsored  by  that 
teacher  in  order  to  gain  favor.  At  the  same  time,  a  student  who  does  not  want  to 
participate  in  a  religious  club  may  feel  uncomfortable  in  the  sponsoring  or  supervis- 
ing teacher's  regular  class  because  of  that  decision.  A  school  district's  implicit  ap- 
proval of  the  religious  activities  of  some  of  its  students — those  who  choose  to  partici- 
pate— could  provide  significant  negative  feedback  to  those  who  choose  not  to,  or 
might  otherwise  be  inclined  to  choose  not  to,  participate.  For  this  reason  too,  NEA 
believes  that  passage  of  H.R.  4996  would  be  a  dangerous  move  on  the  part  of  the 
Congress. 

ADMINISTRATION  COULD  CAUSE  DIVISIVENESS  AND  CONTENTION 

In  addition  other  questions  arise,  such  as  the  requirement  that  could  be  placed  on 
a  school  which  is  currently  sponsoring  only  one  or  two  "voluntary  extracurricular" 
activities.  Passage  of  H.R.  4996,  in  requiring  that  the  school's  facilities  be  opened  up 
to  religious  activities,  might  bring  a  plethora  of  after-  or  before-school  meetings 
which  would  present  greater  financial  and  administrative  problems  for  the  school. 
For  example,  the  school  would  have  to  not  only  provide  for  supervision  of  such  ac- 
tivities. It  would  presumably  also  have  to  furnish  heating,  air  conditioning,  lighting, 
and  maintenance  and  security  staff.  All  of  these  factors  would  additionally  tax  a 
school's  fiscal  resources.  Yet  NEA's  reading  of  H.R.  4996  shows  no  provisions  in  the 
bill  to  alleviate  such  financial  burdens  on  the  schools. 

The  questions,  "which  groups"  and  "which  religious,"  could  cause  difficult  and 
continuous  problems  where  none  exist.  What  happens  if  two  students  who  are  Pres- 
byterians reserve  the  auditorium  and  a  later  request  arrives  for  100  Jewish  stu- 
dents? Should  the  schools — official  arms  of  government — be  in  the  position  of 
making  these  decisions? 

In  conclusion,  I  would  like  to  reiterate  NEA's  strong  opposition  to  H.R.  4996.  We 
believe  that,  particularly  at  a  time  when  our  nation  is  focusing  serious  attention  on 
promoting  excellence  in  education,  the  Religious  Speech  Protection  Act  only  pre- 
sents a  diversion  from  that  end  and  offers  no  positive  solution  to  our  problems.  We 
urge  you  to  reject  this  legislation. 

Thank  you. 

STATEMENT  OF  LINDA  TARR-WHELAN,  DIRECTOR  OF  GOVERN- 
MENT RELATIONS,  NATIONAL  EDUCATION  ASSOCIATION 

Ms.  Tarr-Whelan.  Thank  you,  Mr.  Chairman. 

Those  who  know  me  know  I  really  don't  need  a  microphone 
except  for  the  stenographer,  but  I  appreciate  having  one  today. 

My  name  is  Linda  Tarr-Whelan  and  I'm  the  director  of  govern- 
ment relations  of  the  National  Education  Association.  NEA  repre- 
sents more  than  1.7  million  teachers,  education  support  personnel, 
and  college  faculty  in  the  public  schools  and  universities  of  our 
country.  I  would  appreciate  having  my  full  statement  entered  into 
the  record  and  I  will  abbreviate  my  remarks  this  afternoon. 

We  appreciate  the  opportunity  to  testify  today  and  we  are  testify- 
ing in  opposition  to  this  legislation,  although  we  strongly  support 
the  rights  of  individuals  to  pray. 

The  National  Education  Association  has  a  resolution  dealing 
with  this  matter  and  it's  very  short  and  I  would  like  to  read  it  this 
afternoon. 

The  National  Education  Association  believes  that  the  constitutional  provisions  on 
this  establishment  of  and  the  free  exercise  of  religion  in  the  First  Amendment  re- 
quire that  there  be  no  sectarian  practices  in  the  public  school  program. 

The  Association  opposes  the  imposition  of  sectarian  practices  in  the  public  school 
program  and  urges  it  affiliates  to  do  the  same. 
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Mr.  Chairman,  you  graciously  gave  us  an  opportunity  to  testify 
once  before  on  this  matter,  last  October,  when  Congressman  Lott's 
bill  was  before  this  committee.  And  we  have  asked  to  testify  again 
because  there  are  some  major  differences  in  the  two  pieces  of  legis- 
lation, and  also  perhaps  in  a  different  political  environment  which 
exists  today. 

At  the  time  of  your  fall  hearings,  the  supporters  of  organized 
group  prayer  in  the  schools  saw  the  access  provisions  as  weak  and 
they  were  pushing  for  stronger  measures.  Now  a  proposal  which 
purports  to  be  an  act  for  the  protection  of  religious  speech  has  the 
full  support  of  these  same  groups.  Mr.  Chairman,  the  difference  is 
political.  Only  a  short  time  ago  the  Senate  defeated  a  constitution- 
al amendment  for  organized  school  prayer,  strongly  supported  by 
President  Reagan.  Well,  that  proposal  was  soundly  defeated  by  a 
bipartisan  effort,  led  by  Senator  Lowell  Weicker. 

The  constitutional  amendment  route  rather  than  the  legislative 
route,  was,  in  fact,  the  right  approach  to  deal  with  the  question  of 
separation  of  church  and  state.  We  oppose  this  legislation  on  four 
grounds,  and  the  separation  of  church  and  state  is  the  first  one,  be- 
cause we  believe  that  religious  speech  is  a  constitutional  matter 
and  not  a  legislative  matter,  although  I  am  sure,  from  hearing  the 
rest  of  this  hearing,  that  the  chairman  does  not  agree  with  me.  We 
do  believe  that  this  bill  should  be  reviewed  by  the  Judiciary  Com- 
mittee, since  the  purpose  of  the  bill  is  to  overturn  Federal  court 
rulings  which  have  found  equal  access  policies  to  be  in  violation  of 
the  establishment  clause  of  the  first  amendment. 

In  addition,  Mr.  Chairman,  we  would  raise  some  particular  issues 
which  we  think  are  relevant  to  the  question  of  constitutional  sepa- 
ration of  church  and  state.  H.R.  4496  does  not  require  that  all  stu- 
dent groups  be  granted  equal  access  to  school  facilities,  as  several 
witnesses  have  noted,  but  only  that  a  school  which  generally  allows 
nonschool  sponsored  groups  of  students  to  meet.  In  that  case  it 
cannot  discriminate  against  religious  groups. 

But  that,  in  fact,  does  seem  to  advance  religious  groups  and  we 
believe  would  be  unconstitutional. 

Additionally,  H.R.  4996  does  not  seem  to  prohibit  student  groups 
from  bringing  in  outside  individuals,  including  clergy,  or  having 
actual  prayer  or  church  service  sessions  as  opposed  to  club  kinds  of 
meetings. 

It  is  very  possible  that  the  public  schools  could,  in  this  case, 
become  places  of  sectarian  religious  worship,  as  opposed  to  public 
schools. 

The  teachers  and  other  school  employees,  who  would  have  to 
monitor,  or  supervise  these  religious  meetings,  would  have  particu- 
lar problems.  First  of  all,  the  monitoring  that  teachers  do,  and  it's 
generally  teachers,  with  club  activities,  is  one  which  is  part  of  their 
school  duties,  or  they  are  assigned  to  do  so.  It  is  required  by  State 
law  in  many  cases.  It  is  not  a  voluntary  activity  by  the  teachers.  It 
is  a  required  activity  for  health  and  safety  of  the  students  and  to 
assure  that  the  activity  is  as  it  was  projected  to  the  school  adminis- 
tration. 

And  therefore  the  teachers  would  have  to  not  only  stand  there 
and  be  sure  that  there's  no  fire  in  the  room,  perhaps,  but  to  super- 
vise the  sessions  to  be  sure  that  only  legal  activities  occur. 
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Since  the  meetings  must  be  voluntary,  teachers  must  monitor 
the  meetings  closely  to  prevent  any  coercion  of  any  type. 

And  last,  there  is  really  nothing  in  the  bill  which  prevents  teach- 
ers or  administrators  from  actively  participating  in  these  student 
religious  activities  which  would  be  held  in  the  school  grounds. 

My  second  reason,  Mr.  Chairman,  for  opposing  this  bill  is  that 
we  do  not  believe  that  the  Federal  Government  should  mandate  re- 
ligious opportunities  in  the  schools  as  a  condition  for  the  receipt  of 
Federal  funds. 

Under  this  bill,  the  Secretary  of  Education  would  ultimately  be 
required,  it  seems  to  us,  to  promulgate  regulations  which  could 
cause  questions,  all  kinds  of  questions.  For  example,  what  are  the 
nonschool  sponsored  groups  and  what  are  the  rights  of  nonschool 
sponsored  groups  vis-a-vis  school  sponsored  groups?  We  believe  the 
opportunity  for  regulatory  mischief  and  extensive  litigation 
abounds. 

It  is  quite  distasteful  to  us  to  have  the  Federal  Department  of 
Education  in  the  position  of  defining  which  speech  is  religious 
speech  and  using  the  big  stick  of  the  withholding  of  Federal  funds 
to  assure  compliance.  We  find,  in  that  regard,  that  H.R.  4996  is  ac- 
tually a  major  breach  in  a  long  series  of  Supreme  Court  decisions 
which  draw  a  distinction  between  children  of  tender  age  in  public 
schools  and  mature  students  in  colleges  and  universities,  with 
regard  to  their  ability  to  participate  or  not  participate  in  religious 
activities  in  the  schools. 

Third,  Mr.  Chairman,  we  believe  that  the  rights  of  students  and 
teachers  would  be  affected.  Education  employees  would  become  the 
in-school  conduits  through  which  this  Federal  statute  would  be  ad- 
ministered. I  have  stated  that  before  that  it  is  generally  required, 
sometimes  by  law,  that  there  be  adult  supervision  of  any  extracur- 
ricular activity  sponsored  by  or  in  the  schools,  and  this  would  pre- 
sumably also  be  the  case  for  religiously  oriented  activities. 

Fourth,  Mr.  Chairman,  and  last,  the  administration  of  this  par- 
ticular act,  I  believe,  could  cause  more  divisiveness  and  contention 
rather  than  solving  the  problem.  I  think  it  is  very  easy  to  see  that 
the  religious  groups  appearing  before  you  today  are  on  different 
sides  of  this  issue.  There  is  nothing  to  say  that  religious  groups  in 
any  community  would  be  any  differently  disposed  toward  this  legis- 
lation or  toward  dealing  with  this  legislation. 

And  the  practical  results  could  be  extraordinarily  divisive.  The 
questions  of  which  groups  and  which  religions  could  cause  difficult 
problems  where  none  exist  in  the  schools  today.  What  happens  if 
two  students,  who  are  Presbyterians,  reserve  the  auditorium  and  a 
later  request  arrives  for  100  Jewish  students?  Someone  used  the 
phrase  earlier  that  it  was  first  come,  first  served.  I  don't  see  that  in 
the  law.  Perhaps  it  would  be  in  the  Secretary's  regulations. 

Last,  in  this  regard,  I  am  concerned  about  parents'  rights.  I  am  a 
mother  of  two  students  in  public  high  schools  today  and  I  believe 
that  the  parents  play  a  very  important  role  in  the  religious  up- 
bringing of  their  children  and  in  their  religious  experience.  Reli- 
gious clubs  in  the  schools  leave  the  parents  out  of  the  whole  prac- 
tice of  where  their  youngsters  are  and  how  they  are  relating  to 
their  religious  life. 
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In  conclusion,  therefore,  I  would  like  to  reiterate  NEA's  strong 
opposition  to  4996.  We  believe  that  particularly  at  a  time  when  this 
committee  and  our  Nation  are  focusing  serious  attention  on  pro- 
moting excellence  in  education  that  the  Religious  Speech  Protec- 
tion Act  presents  a  diversion  from  that  end  and  offers  no  positive 
solution  to  our  problem.  We  urge  you  to  reject  this  legislation. 

Chairman  Perkins.  Go  ahead,  Mr.  Goodling. 

Mr.  Goodling.  I  just  want  to  make  one  comment.  I  suppose  that 
would  also  mean  that  if  we  have  a  club  for — homemakers'  which 
we  usually  have,  and  we  get  boys  in,  that  we're  therefore  letting 
the  family  out  of  any  responsibility  for  teaching  homemaking,  in 
the  home.  It's  just  unbelievable. 

Ms.  Tarr-Whelan.  If  I  could — could  I  respond,  Mr.  Chairman. 

Chairman  Perkins.  Yes,  go  ahead,  Ms.  Tarr-Whelan. 

Mr.  Goodling.  I  would  say  one  other  thing.  Thank  God  I  only  get 
27  percent  from  you  folks,  because  if  I  got  any  more  I  sure  as  the 
world  couldn't  win  an  election.  [Laughter.] 

Ms.  Tarr-Whelan.  Well,  with  regard  to  the  question  of  parental 
rights,  I  think  there  probably  is  a  serious  difference,  in  my  mind, 
and  I  would  guess  probably  in  most  people's  minds  between  a 
homemaking  club  or  stamp  club  and  a  chess  club,  and  a  religious 
club. 

Mr.  Goodling.  Bible  club? 

Ms.  Tarr-Whelan.  Sir,  I  didn't  talk  about  a  Bible  club. 

Mr.  Goodling.  And  a  Bible  club? 

Ms.  Tarr-Whelan.  No,  you  haven't  asked  a  question  of  me  about 
a  Bible  club,  and  as  far  as  I  know 

Mr.  Goodling.  Well,  you  said  a  religious  club.  Is  a  Bible  club  a 
religious  club? 

Mr.  Chandler.  Mr.  Chairman,  I'm  going  to  raise  a  point  of  order. 
I  would  ask  that  Mr.  Goodling  permit  the  witness  to  answer  the 
question. 

Mr.  Goodling.  I'm  asking,  is  a  Bible  club  a  religious  club? 

Mr.  Tarr-Whelan.  It  may  be,  but  there  are  others,  as  well,  sir, 
that  are  contemplated  under  this  act,  like  a  Presbyterian  service, 
or  someone  answered  a  question  about  a  Catholic  mass  or  a  Jewish 
service  of  some  sort.  So,  I  don't  believe  that  this  legislation,  as  it  is 
projected,  and  as  I  understand  it,  is  simply  about  a  Bible  club.  That 
may  be  one  of  the  types  of  religious  clubs,  but  it  doesn't  seem  limit- 
ed to  that. 

I'm  a  Congregationalist  and  I  bring  my  children  up  in  my  own 
religion,  and  should  they  decide  to  go  to  the  Catholic  high  school 
I'm  not  sure  I'd  be  terribly  happy  about  that. 

The  point  of  my  testimony  was  that  the  parents'  rights  and  in- 
volvement in  the  religious  education  of  their  own  children  may  be 
abridged  by  the  school  having  as  a  limited  open  forum  a  number  of 
opportunities  for  other  religious  groups.  Thank  you. 

Chairman  Perkins.  All  right.  We  will  hear  now  from  Lisa 
Bender  Parker,  a  student,  New  Tribes  Mission  College,  Cornetts- 
ville,  Ky.  We're  glad  to  hear  from  you  today.  Go  right  ahead. 

Ms.  Parker.  If  it  would  be  all  right  with  the  committee,  I  would 
like  to  defer  my  comments,  to  follow  Prof.  Laurence  Tribe,  as  he 
has  a  plane  to  catch. 

[Prepared  statement  of  Laurence  Tribe  follows.] 
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Prepared  Statement  of  Prof.  Laurence  H.  Tribe,  Harvard  Law  School 

I  am  honored  to  appear  before  this  Subcommittee  to  express  my  views  on  the  con- 
stitutional implications  of  H.R.  4996.  Although  I  am  the  Tyler  Professor  of  Constitu- 
tional Law  at  Harvard  Law  School,  I  appear  on  behalf  of  no  institution  or  group  but 
am  here  solely  in  my  capacity  as  a  student  of  constitutional  law  and  a  scholar  in 
that  field.  In  the  brief  discussion  that  follows,  I  set  forth  my  reaons  for  concluding 
that  H.R.  4996  is  entirely  constitutional. 

1.  The  ultimate  aims  of  the  Establishment  Clause  of  the  First  Amendment  are 
two:  to  assure  that  the  church  not  be  armed  with  the  governmental  powers  of  sword 
or  purse,  and  that  government  not  be  wrapped  in  the  mantle  of  infallibility  that 
comes  from  identification  with  the  divine — a  mantle  that  makes  it  possible  for  gov- 
ernment to  denounce  its  critics  as  enemies  of  the  Almighty.  The  injunction  that  one 
render  unto  Ceasar  the  things  that  are  Caesar's  and  unto  God  the  things  that  are 
God's  presupposes  a  society  in  which  God's  earthly  messengers  may  not  borrow  Cae- 
sar's secular  powers — and  in  which  Caesar's  Roman  Empire  is  not  permitted  to 
become  the  Holy  Roman  Empire. 

2.  It  is  for  this  fundamental  reason  that  churches  must  be  denied  the  ability  to 
use  public  coercion  to  sponsor  official  prayers  in  public  elementary  or  secondary 
schools — organized  prayers  that,  however  "voluntary"  in  theory  are  likely  to  be 
mandatory  in  fact,  given  the  legal  compulsion  that  collects  children  in  the  public 
school  in  the  first  place,  and  the  combination  of  official  ceremony  and  peer  pressure 
that  makes  publicly  organized  and  sanctioned  religious  sessions  in  any  such  setting 
inherently  coercive. 

3.  Such  official  school  prayer  thus  violates  the  Free  Exercise  of  Religion  Clause  as 
well  as  both  of  the  core  commands  of  the  Establishment  Clause— that  government's 
heavy  hand  not  be  placed  at  the  disposal  of  any  religion,  and  that  no  religion's  sanc- 
tifying aura  be  used  to  create  a  halo  of  spiritual  authority  around  the  state  or  its 
schools. 

4.  No  Free  Exercise  Clause  violation,  and  neither  of  these  Establishment  Clause 
concerns,  are  present  where,  in  the  language  of  Section  3  of  H.R.  4996,  "non-school- 
sponsored  groups  of  students  .  .  .  meet"  to  discuss  religion,  or  indeed  to  pray,  on 
public  secondary  school  premises  where:  (1)  the  meeting  is  voluntary  and  student 
initiated;  (2)  there  is  no  sponsorhip  of  the  meeting  by  the  school,  government,  or  its 
agents  or  employees,  and  (3)  no  activity  which  is  in  and  of  itself  unlawful  is  permit- 
ted. 

5.  Indeed,  for  public  school  authorities,  or  the  local  and  state  agencies  responsible 
for  public  school  policies  and  practices,  "to  discriminate  on  the  basis  of  the  religious 
content  of  the  speech  at  such  meetings" — to  quote  again  the  language  of  H.R. 
4996 — would,  in  my  view,  constitute  a  violation  of  the  right  to  free  speech  and  free 
exercise  of  religion  of  the  students  involved.  See  Widmar  v.  Vincent,  454  U.S.  263, 
272  n.ll  (1981)  (citing  section  14-6  of  L.Tribe,  American  Constitutional  Law  (1978)).  I 
therefore  have  no  doubt  that  Congress  has  the  constitutional  authority— and  may 
even  have  a  real  if  imperfectly  enforceable  constitutional  duty — to  withhold  federal- 
ly appopriated  funds  from  any  such  authorities  or  agencies  that  do  discriminate  in 
this  manner. 

6.  It  follows  that  H.R.  4996,  which  would  withhold  federal  funds  on  precisely  this 
basis,  is  a  constitutionally  permissible  exercise  of  Congress  broad  spending  power — 
at  least  when  coupled  with  the  proviso  of  Section  4  that:  Nothing  in  this  Act  shall 
be  construed  to  permit  the  United  States  or  any  State  or  political  subdivision  there- 
of to — 

(1)  influence  the  form  or  content  of  any  prayer  or  other  religious  activity, 

(2)  require  any  person  to  participate  in  prayer  or  other  religious  activity,  or 

(3)  expend  public  funds  beyond  the  cost  of  providing  the  meeting  space  for  student 
inititated  meetings. 

7.  The  text  of  H.R.  4996  assures  that,  should  student  prayers  be  structured  or  led 
in  such  a  way  as  to  make  non-participants  feel  pressured  to  attend  or  penalized  for 
non-attendance,  the  statute's  equal-access  guarantee  would  cease  to  apply.  For  such 
coercion  of  religion  in  public  education  "is  in  and  of  itself  unlawful,"  and  thus  runs 
afoul  of  Section  3(3),  and  serves  to  "require  (a)  person  to  participate  in  prayer,"  and 
thus  runs  afoul  of  Section  4(2).  Those  who  are  concerned  that  students  who  reason- 
ably feel  coerced  into  religious  activity  in  a  public  school  might  somehow  be  denied 
access  to  otherwise  available  judicial  relief  by  H.R.  4996  simply  misunderstand  the 
language  and  structure  of  that  bill — and  overlook  the  fact  that,  in  the  absence  of 
the  bill,  some  students,  at  least,  might  well  feel  coerced  into  avoiding  even  wholly 
voluntary,  student-initiated  and  student-led  religious  observance. 
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8.  H.R.  4996  draws  added  support  from  Congress  broad  authority,  under  Section  5 
of  the  Fourteenth  Amendment,  to  protect  First  Amendment  rights  from  abridge- 
ment at  the  hands  of  state  and  local  officials  and  agents.  Nor  do  I  think  anything  in 
the  First  Amendment,  or  in  its  underlying  policies,  is  even  arguably  violated  by 
H.R.  4996.  Accordingly,  my  view  as  a  constitutional  scholar,  teacher,  and  lawyer  is 
that  Congress  would  be  acting  in  a  constitutionally  sound  manner  were  it  to  enact 
this  measure. 

9.  If  H.R.  4996  is  to  be  opposed  on  any  principled  basis,  it  must  be  opposed  on  the 
ground  that  even  voluntary  prayer  may  not  take  place  in  our  public  schools — a 
proposition  that  the  proponents  of  a  prayer  amendment  to  the  Constitution  have  in- 
correctly and  irresponsibly  attributed  to  decisions  of  the  United  States  Supreme 
Court.  Since  that  proposition  is  demonstrably  false,  it  seems  entirely  appropriate 
that  Congress  codify  its  repudiation  in  a  statute  assuring  that  federal  funds  not  sub- 
sidize discrimination  against  students  who  wish  to  exercise  their  First  Amendment 
rights  to  pray,  or  to  engage  in  other  non-coercive  religious  activities,  in  a  school  set- 
ting. 

STATEMENT  OF  PROF.  LAURENCE  TRIBE,  HARVARD  LAW 

SCHOOL 

Mr.  Tribe.  Thank  you  very  much,  Mr.  Chairman,  and  thank  you 
very  much,  Lisa.  I  apologize  for  scheduling  problems  but  because 
we've  heard  so  much  from  the  National  Education  Association 
about  constitutional  law,  I  thought  I  might  offer  some  opinion, 
about  that  subject. 

Although  I  am  the  holder  of  the  constitutional  law  chair  at  Har- 
vard Law  School  and  am  an  appellate  advocate  in  a  number  of  Su- 
preme Court  cases,  I  appear  today  on  behalf  of  no  institution  or 
group  or  client,  but  solely  in  my  capacity  as  a  concerned  student 
and  scholar  of  constitutional  law  and  teacher  in  that  field. 

As  briefly  as  I  can,  I  would  like  to  explain  my  reasons  for  con- 
cluding that  the  Religious  Speech  Protection  Act,  H.R.  4996,  is  a 
clearly,  and  I  underline  the  word  "clearly,"  constitutional  exercise 
of  Congress  power.  The  question  of  political  wisdom  I  leave  to  those 
who  have  more  of  it,  surely,  than  I  do. 

The  facts  that  have  led  lower  courts  to  divide  on  closely  related 
issues,  in  Lubbock  and  Branden  and  Williamsport,  I  think,  provide 
misleading  ammunition  for  the  opponents  of  this  bill.  They  ought 
not,  that  is,  those  decisions,  ought  not  to  be  allowed  to  obscure  cer- 
tain basic  and,  I  think,  unquestionable  principles  that  I  am  confi- 
dent the  U.S.  Supreme  Court  would  endorse  in  an  appropriate  case. 

Now,  I  yield  to  no  one  in  my  conviction  that  church  and  State  in 
this  country  should  be  separate,  that  any  official  public  school 
prayer  or  other  religious  activity  sponsored  and  directed  by  school 
authorities,  even  if  nominally  voluntary,  violates  the  free  exercise 
of  religion  clause,  as  well  as  what  I  would  identify  as  both  of  the 
core  commands  of  the  establishment  clause,  the  command  that 
Government's  powerful  artillery  not  be  placed  at  the  disposal  of 
any  religion,  and  the  command  that  no  religion's  sanctifying  aura 
be  used  to  create  a  halo  of  spiritual  authority  around  the  State  or, 
for  that  matter,  the  State  schools. 

It  is  the  great  wisdom  of  the  framers  of  our  Constitution  that  the 
church  should  not  be  armed  with  the  weapons  of  sword  or  purse, 
and  that  at  the  same  time  the  State  should  not  be  able  to  wrap 
itself  in  the  immunizing  sanctity  of  any  religion.  The  Biblical  in- 
junction that  "One  should  render  unto  Caesar  that  which  is 
Caesar's,  and  unto  God  that  which  is  God's,"  makes  sense  only  in  a 
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society  that  denies  to  the  church  the  weapons  of  Caesar,  and  that  as- 
sures that  Caesar's  empire,  though  it  may  be  a  Roman  empire, 
never  become  a  holy  Roman  empire. 

Be  that  as  it  may,  I  am  convinced  that  no  free  exercise  clause 
violation  and  neither  of  these  establishment  clause  concerns  are 
present  in  the  language  of  section  3  of  the  bill  that  this  committee 
has  before  it:  nonschool  sponsored  groups  of  students  meet  to  dis- 
cuss religion  or,  indeed,  to  pray  on  public,  secondary  school  prem- 
ises, in  the  circumstances  outlined  in  the  bill. 

Indeed,  I  would  go  further  than  that.  I  would  suggest  that  for 
public  school  authorities  or  for  the  local  and  State  agencies  respon- 
sible for  public  school  policies  and  practices  to,  and  I  quote  again, 
the  language  of  the  bill,  "to  discriminate  on  the  basis  of  the  reli- 
gious content  of  the  speech  at  such  meetings,"  would  constitute  a 
clear  violation  of  the  right  to  free  speech  and  the  right  to  free  exer- 
cise of  religion  of  the  students  involved. 

Now,  it  is  true  that  the  U.S.  Supreme  Court  has  spoken  to  this 
matter  thus  far  only  in  the  context  of  nonreligious  speech  on  public 
high  school  premises,  as  Mr.  Goodling  points  out,  in  the  Tinker 
case,  and  in  the  context  of  religious  speech  on  college  premises,  in 
Widmar  against  Vincent. 

But  no  conceivable  principle  of  distinction  can  suggest  that  stu- 
dents who  have  a  right  to  wear  black  armbands  to  protest  the  war 
suddenly  lose  that  right  if  they  utter  the  name  of  God  in  the  proc- 
ess, or  if,  heaven  forbid,  they  should  do  it  as  a  group  instead  of 
single  file. 

So,  I  am  confident  that  Congress  has  ample  constitutional  au- 
thority to  withhold  federally  appropriated  funds,  among  other  pos- 
sible remedies,  from  any  public  schools  or  agencies  that  do  dis- 
criminate against  student  activities,  based  on  the  religious  content 
of  the  speech  or  worship  that  such  activities  includes. 

To  put  the  conclusion  plainly,  I  believe  that  H.R.  4996  which 
would  withhold  Federal  funds  on  exactly  that  basis,  is  a  constitu- 
tionally permissible  exercise  of  Congress  broad  spending  power,  at 
least  when  it  is  coupled  with  the  protective  provisions  of  the  act. 

Indeed,  the  bill  draws  added  support  from  Congress  wide  author- 
ity under  section  5  of  the  14th  amendment,  to  protect  1st  amend- 
ment rights  from  abridgment  at  the  hands  of  State  and  local  offi- 
cials, and  agents.  So  that  I  see  nothing  in  the  first  amendment  or 
in  any  of  its  underlying  policies  violated  by  H.R.  4996,  as  written. 

And  I  was  interested  in  following  the  discussion  between  the 
members  of  the  committee  and  those  Congressmen  who  appeared 
before  you  on  the  question  of  whether  we  oughtn't  to  somehow 
broaden  the  scope  of  the  bill  to  deal  with  what  some  believe  is  an 
establishment  clause  problem.  That  is,  it  now  talks  about  schools 
which  generally  allow  nonschool  sponsored  groups  to  meet,  not 
being  able  to  discriminate  on  the  basis  of  the  religious  content  of 
the  speech.  And  the  suggestion  was  made  that  if  we  simply  strike 
the  word  "religion",  some  solution  to  our  problems  might  be  at 
hand. 

I  think  rather  than  striking  "religion",  if  I  might  offer  a  thought, 
it  is  important  to  leave  the  word  there,  even  if  one  must  add  "reli- 
gious or  other  political  or  ideological  content".  The  reason  I  think 
it's  crucial 
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Chairman  Perkins.  Let  me  ask  you  the  question,  don't  you  think 
the  way  this  bill  is  drawn,  very  narrowly,  that  it's  really  been 
drawn  to  meet  any  test  of  the  constitutionality? 

Mr.  Tribe.  Mr.  Chairman,  I  believe  it  does  meet  the  constitution- 
al test  and  it  does  so  despite  its  singling  out  religion.  I  was  going  to 
say  that  singling  out  religion  is  no  sin  under  the  Constitution.  The 
U.S.  Supreme  Court  did  itself,  in  Wisconsin  v.  Yoder,  and  Thomas 
v.  Review  Board,  in  Shurbert  v.  Verner,  and  a  whole  series  of  land- 
mark decisions.  We  do,  after  all,  have  a  free  exercise  of  religion 
clause  in  the  U.S.  Constitution. 

Now,  there  have  been  a  number  of  lower  court  decisions  that,  I 
think,  have  been  insufficiently  sensitive  to  the  free  exercise  of  reli- 
gion, and  for  this  Congress  to  respond  to  those  decisions  by  remind- 
ing people  that  the  truly  voluntary  exercise  of  religion  is  protected, 
and  that  when  public  authority  is  used  to  discriminate  against 
speech  because  of  its  religious  content,  that  that  is  impermissible.  I 
see  no  problem. 

The  fact  that  Congress  might,  itself,  use  the  word  "religion" 
makes  that  no  more  an  establishment  of  religion  than  it  did  for  the 
Supreme  Court  to  hold  that  Government  must  accommodate  the 
needs  of  religious  groups  in  the  administration  of  its  unemploy- 
ment compensation  programs,  in  cases  like  Shurbert  and  Thomas. 

As  I  understand  this  bill,  it  provides,  simply,  that  when  a  certain 
kind  of  limited  forum  is  created,  religion  is  not  to  be  discriminated 
against.  Now,  I  think  it  would  be  hard  to  have  an  objection  if,  in 
addition  to  protecting  religion,  other  points  of  view  and  other  forms 
of  speech  were  also  protected. 

But  to  exclude  religion  unless  the  legislative  history  made  it  very 
clear  that  you  intended,  by  excluding  it,  really,  to  include  it,  to  ex- 
clude religion  is  to  deprive  the  bill  of  part  of  its  point,  which  is  to 
respond  to  a  narrow-minded  set  of  lower  court  and  administrative 
actions. 

For  example,  on  February  21,  1984,  the  Los  Angeles  County 
Council,  Council  for  L.A.  County,  offered  an  opinion  that  a  school 
district  may  not  allow  a  student  group  to  use  its  buildings  for  a 
Bible  study  group.  Now,  if  the  problem  in  this  country  were  deci- 
sions of  this  kind,  forbidding  students  to  discuss  history  in  school 
buildings,  we  might  be  here  discussing  the  merits  of  protection 
against  school  discrimination  against  historical  speech. 

If  there  were  a  history  of  school  boards  or  school  authorities  sup- 
pressing speech  because  of  its  political  leaning,  then  this  committee 
might  be  discussing  protection  for  that  kind  of  speech.  But,  realisti- 
cally, the  problem  in  this  country  has  been  some  people  have 
gotten  carried  away  with  the  establishment  clause,  have  thought 
that  the  establishment  clause  mandated  something  that  the  U.S. 
Supreme  Court,  as  I  read  its  opinion,  has  never  construed  it  to 
mandate,  and  that  is  positive  hostility  toward  religion  in  public 
places. 

Now,  of  course  there  are  environments,  like  the  elementary 
school,  in  which  the  line  between  what  is  officially  sanctioned, 
what  is  authorized,  what  is  mandated  may  be  so  hard  to  draw  and 
the  impressionability  and  potential  for  coercion  of  very  young  chil- 
dren so  serious  a  problem,  that  as  the  sponsors  of  this  measure 
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have  suggested,  it  might  not  be  a  good  idea  to  extend  the  protec- 
tion that  far. 

But  when  we're  talking  about  public  high  schools,  I  see  no  princi- 
pal basis  for  denying  the  authority  of  this  Congress  to  cut  off  Fed- 
eral funds,  both  under  the  spending  power  under  section  5  of  the 
14th  amendment  from  those  public  authorities  that  have  decided 
that  religion  belongs  not  at  the  top  of  the  list  of  protected  subjects, 
as  the  framers  placed  it,  but  somewhere  underneath  the  bottom. 

So,  it  seems  to  me  that  for  all  of  these  reasons  H.R.  4996,  and  I 
say  this  as  someone  who  was  delighted  to  see  the  prayer  amend- 
ment defeated,  who  thought  that  would  be  a  constitutional  disaster, 
but  H.R.  4996  is  a  sensitive  and  constitutionally  intelligent  resolu- 
tion of  a  difficult  problem. 

I'd  be  happy  to  answer  any  questions  that  the  committee  might 
have. 

Chairman  Perkins.  Thank  you  very  much.  That's  been  very 
helpful  to  us. 

All  right.  We'll  go  to  the  lady  now.  Unless  anyone  wants  to  ask  a 
few  questions. 

Mr.  Chandler.  Mr.  Chairman,  I  do  have  a  question. 

Chairman  Perkins.  Mr.  Chandler. 

Mr.  Chandler.  Thank  you,  Mr.  Chairman. 

Mr.  Tribe,  I  guess  you  have  addressed  the  establishment  clause 
problem  of  singling  out  religion,  as  this  bill  does.  Your  statement  is 
that  you  believe  that  it  is  not  a  first  amendment  concern.  What 
about  the  equal  protection  argument,  that  might  be  raised  by  some 
group  that  is  not  permitted  to  use  the  school  facilities,  even  though 
religious  groups,  under  the  terms  of  this  bill,  are  required  to  use 
these  facilities? 

Mr.  Tribe.  Of  course  this  bill,  by  its  terms,  Congressman,  applies 
only  to  schools  that  generally  allow  nonschool  sponsored  groups  of 
students  to  meet. 

Mr.  Chandler.  All  right.  Let  me  interrupt  you  there.  The  way  I 
read  "generally"  doesn't  mean 

Mr.  Tribe.  Universally. 

Mr.  Chandler,  [continuing].  Universally.  It  means  "to  some 
extent."  Which,  I  think,  in  turn  implies  that  the  school  may  be  ex- 
cluding certain  groups,  to  some  extent. 

Mr.  Tribe.  If  that  exclusion  violates  equal  protection,  then  judi- 
cial remedies  under  the  14th  amendment  are  now  available.  But 
that  is  not  yet  a  prevalent  problem. 

It  seems  to  me  that  when  this  Congress,  in  title  VII,  for  example, 
proscribed  discrimination  on  grounds  of  race,  gender,  or  religion  in 
certain  forms  of  employment,  one  could  have  objected  by  saying 
the  list  was  not  all-inclusive.  There  might  be  other  forms  of  dis- 
crimination that  also  are  practiced.  It  seems  to  me  that  as  other 
problems  arise,  Congress  can  address  them.  But  the  ability  of  a  leg- 
islative body  to  address  a  serious  problem  nationwide,  I  think, 
should  not  be  deflected  by  the  fact  that  you  haven't  covered  all  pos- 
sible problems  here,  especially  since  the  14th  amendment  is  avail- 
able for  cases  of  unjustified  discrimination  against  student  groups. 

Mr.  Chandler.  You  will  agree,  though,  that  there  is  a  potential 
equal  protection  problem  here  for  groups  that  are  excluded.  Is  that 
not  correct? 
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Mr.  Tribe.  Honestly,  I  do  not  think  there  is  a  constitutionally  se- 
rious equal  protection  problem  under  the  bill.  Groups  that  are  ex- 
cluded might  invoke  the  equal  protection  clause  against  the  school. 
With  that  I  agree.  But  it  doesn't  create  an  equal  protection  prob- 
lem with  the  bill. 

Mr.  Chandler.  All  right,  I  agree  with  that.  The  point  I'm 
making,  though,  I  think  we're  leaving  the  door  open  here  for  a 
number  of  equal  protection  claims  to  be  made  in  the  event  that 
groups  are  excluded,  other  than  religious  groups,  and  seek  to  assert 
that  remedy. 

Mr.  Tribe.  I'm  delighted  that  you're  leaving  the  door  open.  I'd 
hate  to  see  you  close  that.  That  might  be  unconstitutional. 

Mr.  Chandler.  Well,  it  just  seems  to  me  that  proper  legislating 
is  to  account  for  the  possible  constitutional  problems  that  may 
arise,  and  where  we  can,  include  language  at  this  point  that  ad- 
dresses that  problem. 

Now,  you  have  suggested  an  amendment  earlier,  during  the 
course  of  your  testimony,  at  which  point  I  think  you  were  inter- 
rupted for  a  question,  which  I  believe  would  have  solved  that  prob- 
lem, in  your  view. 

Mr.  Tribe.  Yes. 

Mr.  Chandler.  Would  you  care  to  go  into  that  now  and  give  us 
the  benefit  of  that  suggestion? 

Mr.  Tribe.  The  idea  was  in  the  language  of  section  3,  which  now 
refers  to  "discriminate  on  the  basis  of  the  religious  content  of  the 
speech  at  such  meetings,"  one  might  simply  expand  that  to  be  "dis- 
criminate on  the  basis  of  the  religious,"  comma,  "political," 
comma,  "or  other  content  of  the  speech  at  such  meetings." 

Actually,  I  had  originally  suggested,  "religious,  political,  or  other 
ideological  content,"  but  I  don't  know  that  that  would  be  necessary. 

Mr.  Chandler.  Don't  we  obtain  the  same  result  as  Congressman 
Frank  suggested,  a  proponent  of  this  measure,  I  might  add,  by 
simply  striking  the  word  "religious"  here  and  saying  "the  content 
of  the  speech"? 

Mr.  Tribe.  My  concern  with  that  is  this:  Against  the  background 
of  the  decisions  in  lower  courts  that  have  construed  religious 
speech  as  entitled  to  less  protection,  that  have,  indeed,  views  wor- 
ship not  even  as  a  form  of  speech,  I'm  afraid  that  if  the  rather  an- 
tiseptic word  "speech"  were  used,  without  any  qualifier,  then 
anyone  concerned  with  avoiding  needless  confusion  and  litigation 
would  think  Congress  hadn't  really  done  its  job  very  well  because  a 
great  many  people  would  then  argue  that  the  exclusion  of  the  word 
"religious'  was  precisely  designed  to  meet  the  objection  of  those 
people  who  thought  that  Bible  classes  in  public  schools  were  some- 
thing that  school  authorities  could  appropriately  forbid,  or  that 
worship  in  public  schools,  however  voluntary,  however  student  ini- 
tiated, doesn't  count,  really,  as  fully  equal  speech. 

And  if  this  Congress,  in  response  to  a  nationwide  concern  felt  by 
a  number  of  people  who  want  to  preserve  at  least  the  option  of  reli- 
gion in  the  public  schools,  were  to  pass  a  measure  that  excluded 
the  word  "religion,"  it  would  spawn  litigation,  exacerbate  cynicism, 
not  solve  the  problem  that  brings  this  committee  together,  and  ulti- 
mately, I  think,  create  as  many  difficulties  as  it  had  solved. 

Mr.  Chandler.  Let  me  ask  one  further  questions,  Mr.  Chairman. 
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I  am  somewhat  concerned  about  adopting  legislation  that,  on  its 
face,  creates  preferred  access,  and  I  think  we  all  concede  that 
that's  what  this  measure  really  does.  It  says  if  you  are  a  religious 
group  you  have  access.  It  does  not  extend  that  guarantee  to  anyone 
else. 

I'm  wondering  if  we  won't  satisfy  your  concern  of  insuring  that  a 
subsequent  court  interpreting  this  language  does  accord  to  it  an  ex- 
tension to  religious  groups  by  simply  including  in  report  language 
that  accompanies  the  bill  the  fact  that  that  is  our  intent?  The 
courts,  as  you  well  know,  all  the  time,  refer  to  report  language,  and 
use  that  as  a  guide  toward  interpreting  statutes. 

Would  that  not,  in  your  view,  accomplish  the  result? 

Mr.  Tribe.  I've  recently  written  an  article  called  ' 'Toward  a 
Syntax  of  the  Unsaid,  Construing  the  Sounds  of  Congressional  and 
Constitutional  Silence,"  in  which  I  raise  my  own  doubts  about  the 
power  of  Congress,  either  by  omitting  to  say  things  or  by  inserting 
language  in  various  reports,  to  make  law,  through  a  shortcut  of 
what  the  Supreme  Court  in  the  Chadda  case  held  was  the  article  I 
lawmaking  process. 

I  think  that  for  that  reason  there  are  some  doubts  about  the  abil- 
ity of  Congress  fully  to  solve  the  problem  that  way.  But  the 
premise  of  your  question  is  the  one  that  does  trouble  me,  and  that 
is  your  description  of  this  measure  as  creating  preferred  access  for 
religion.  I  don't  understand  how  the  law  can  be  read  that  way.  It 
says  that  if  there  is  general  access,  then  discrimination  on  the 
basis  of  the  religious  content  of  the  speech  should  not  be  allowed.  It 
does  not  say  that  even  if  there  is  no  other  access,  religion  must  be 
given  a  special,  open,  door. 

So,  I  do  not  think  this  is  preferred  access  for  religion. 

Mr.  Chandler.  Well,  it  doesn't  guarantee  that  there  is  universal 
access  for  all  groups  except  religious  groups,  at  the  outset.  It  says 
general  access,  and  that,  by  its  very  nature,  implies  that  some 
groups,  under  the  school's  policy,  could  well  be  excluded,  whereas 
religious  groups  would  be  guaranteed  access.  That,  to  me,  is  pre- 
ferred access. 

Mr.  Tribe.  I  think  that  there  is,  in  addition  to  the  problems  I 
have  mentioned  thus  far,  there  is  the  problem  that  the  Supreme 
Court,  in  a  number  of  recent  decisions,  including  Perry  against 
PLEA  and  Greenberg  Associations  and  others,  have  been  rather 
stingy  in  reading  statutory  language  designed,  I  think  arguably,  to 
create  equality.  And  I  think  if  this  Congress  means  to  say  that 
groups  of  students  who  differ  from  others  only  in  the  fact  that  they 
want  to  talk  about  God  rather  than  Karl  Marx,  should  not  be  dis- 
criminated against,  then  Congress  should  say  so,  rather  than 
hoping  that  courts  will  construe  Congress  meaning  that  way. 

Mr.  Chandler.  Thank  you,  Professor  Tribe.  Thank  you,  Mr. 
Chairman. 

Mr.  Goodling.  Just  one  question,  since  we  have  an  opportunity 
and  pleasure  to  have  one  of  the  constitutional  lawyers  before  us.  I 
would  like  to  ask  this  question,  first  making  this  statement:  After 
the  Supreme  Court  ruling,  the  confusion  to  those  of  us  who  were 
educators,  was  whether  they  said  that  Bible  club  could  no  longer  be 
one  of  those  clubs  included  in  the  list  of  things  that  the  students 
said  they  wanted  to  have  offered  during  club  period? 
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Two,  did  they  say  that  we  no  longer  can  rent  our  facilities  to  reli- 
gious groups?  Those  seem  to  be  the  two  questions  that  I  heard  all 
over  the  United  States  and  two  questions  that  were  perplexing  to 
me  as  an  administrator,  and  to  the  school  board.  In  this  piece  of 
legislation,  are  those  two  questions  answered,  in  your  estimation? 

Mr.  Tribe.  I  think  the  question  about  Bible  clubs  is  answered. 
The  question  about  renting  to  outside  groups  is  not  addressed.  But 
I  don't  think  that  the  Supreme  Court  has,  itself,  ever  held  that 
merely  because  a  public  school  is  involved,  at  least  a  public  second- 
ary school,  that  the  Constitution  forbids  that  degree  of  accommoda- 
tion to  religion  on  a  neutral  basis,  that  would  involve  allowing 
groups  of  students  to  engage  in  religious  activity  and  worship  on 
school  premises,  as  long  as  it  was  voluntary.  And  I  might  say  that 
the  question  of  parental  control  is,  of  course,  a  serious  one.  Parents 
have  important  rights  in  this  situation  as  well. 

But  the  question  of  whether  parents  have  a  right,  as  against  the 
school,  to  prevent  their  children  from  taking  part  in  voluntary  ac- 
tivities, is  a  question  that  cuts  across  the  distinction  between  reli- 
gion and  nonreligion.  A  particular  parent  might  also  be  upset  if  his 
or  her  child  was  studying  karate  during  lunchtime  at  the  school. 

But  the  injection  of  issues  about  parental  control  and  parental 
autonomy  into  this  debate,  it  seems  to  me,  is  a  serious  distraction. 

Mr.  Goodling.  You  say  that  the  Bible  club  question  is  answered. 
How  is  it  answered  in  this  legislation? 

Mr.  Tribe.  It  seems  to  me  that  if  other  clubs  are  allowed  to  be 
formed  at  the  school,  then  to  discriminate  against  the  Bible  club 
would  be  a  discrimination  on  the  basis  of  the  religious  content  of 
the  speech. 

I  think  the  only  question  left  open  really  is  the  one  that  I  think 
you  had  asked  earlier,  and  that  is  what  about  nonschool  sponsored 
groups,  that  language?  That  is,  if  you  define  virtually  every  club  at 
a  public  secondary  school,  as  essentially  school  sponsored,  then 
does  this  legislation  not  lose  some  of  its  force?  It  seems  to  me  that 
the  history  could  reasonably  show,  and  here  I  think  one  might 
have  to  rely  on  legislative  history,  since  in  a  statute  one  might 
have  to  rely  on  legislative  history,  since  in  a  statute  one  can't  hope 
to  define  absolutely  everything. 

I  would  imagine  that  nonschool  sponsored  groups  does  not  mean 
groups  that  are  not  recognized  in  any  way  by  the  school.  It  simply 
means  groups  whose  formation  is  not  initiated  or  substantively  di- 
rected, or  endorsed  by  school  authorities,  so  that  I  would  imagine 
that  the  reference  in  the  statute  to  nonschool  sponsored  groups 
would  include  clubs  that  are  student  initiated,  but  presumably  not 
things  like  honor  societies  that  represent  an  official  extension  of 
school  policy. 

Mr.  Goodling.  Thank  you  very  much  and  thank  you  for  coming 
before  us. 

Mr.  Tribe.  Thank  you. 

Chairman  Perkins.  The  committee  will  recess  for  about  10  min- 
utes and  we'll  be  right  back. 

[Brief  recess.] 

Chairman  Perkins.  The  committee  will  come  back  to  order.  Ms. 
Parker,  you  may  proceed  in  any  way  you  see  fit.  We're  all  anxious 
to  hear  this. 
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[Prepared  statement  of  Lisa  Bender  Parker  follows:] 

Prepared  Statement  of  Lisa  Bender  Parker,  Graduate  of  Williamsport  Area 

High  School,  Williamsport,  Pa. 

Honorable  members  of  the  committee,  I  am  pleased  to  be  here.  My  name  is  Lisa 
Bender  and  I  graduated  from  Williamsport  Area  High  School  in  Williamsport, 
Pennsylvania,  in  June  1982.  I  am  now  attending  college. 

During  the  third  week  of  the  fall  semester  of  my  senior  year,  it  became  apparent 
to  several  of  my  friends  and  me  that  a  general  good  morale  and  spiritual  uplift  was 
definitely  lacking  in  our  school  day.  As  Christians,  we  recognize  the  need  to  fellow- 
ship with  other  Christians  in  the  school  on  a  regular  basis.  It  was  important  that 
this  fellowship  occurred  during  the  week  while  we  were  in  school  that  we  might  be 
better  able  to  encourage  one  another  and  also  make  our  Christianity  more  a  part  of 
our  everyday  lives. 

A  fellow  student,  Morris  Braggs,  and  I  met  with  the  principal  of  the  school, 
Wayne  Newton,  and  inquired  concerning  obtaining  permission  to  have  a  voluntary 
non-denominational  prayer  and  fellowship  club.  We  stated  that  our  purpose  was 
solely  to  read  the  Bible  and  pray  and  share  for  fellowship.  The  principal  told  us  that 
in  years  before  he  had  allowed  a  group  of  students  to  meet  for  the  same  purpose, 
that  of  prayer,  and  that  he  had  no  objections  to  us  meeting  this  year.  He  gave  us 
the  use  of  one  of  the  cafeterias  during  the  student  activity  time  held  every  Tuesday 
and  Thursday  morning  specifically  for  the  purpose  of  club  meetings.  This  time  is 
part  of  the  school  curriculum.  He  also  mentioned  that  we  could  not  advertise,  make 
announcement  or  have  posters,  although  all  other  groups  had  this  privilege. 

Other  groups  that  were  permitted  to  meet  at  this  time  included  student  govern- 
ment association,  chess  club,  language  club,  peer  helpers,  philosophy  club,  law  and 
sports  clubs.  Mr.  Newton  said  that  he  would  supply  a  monitor  for  our  group  who 
would  be  present  only  to  see  that  there  was  no  disorderly  conduct  and  also  to  sign 
the  passes  to  be  excused  to  class. 

The  following  Tuesday  approximately  45  students  met  in  the  cafeteria.  (There 
were  about  2500  students  at  the  school.)  A  monitor  was  present  but  did  not  partici- 
pate. There  was  a  roster  passed  around  for  those  in  attendance  to  sign  for  attend- 
ance purposes  required  by  the  school.  One  student  then  read  a  passage  from  the 
Bible  of  which  no  discussion  occurred.  After  prayer  requests  were  mentioned,  each 
person  was  given  an  opportunity  to  pray  out  loud  if  he  wished.  When  the  period  was 
over,  we  closed  and  returned  to  our  homeroom. 

The  time  we  had  spent  in  prayer  and  fellowship  proved  very  up-lifting  and  re- 
warding. It  drew  the  students  that  participated  much  closer  together.  Personally,  I 
was  encouraged  by  the  fact  that  I  was  not  alone  in  my  beliefs  and  that  I  had  the 
support  of  other  students.  Upon  returning  to  our  homerooms  the  principal  stopped 
me  and  asked  how  the  meeting  had  gone.  I  explained  our  proceeding,  the  number  of 
students  present  and  the  general  overall  good  effect  it  had  had. 

Another  meeting  was  held  that  Thursday.  When  we  all  arrived  in  the  cafeteria, 
Morris  Braggs  informed  us  that  the  principal  had  spoken  to  him  earlier  and  had 
denied  us  the  right  to  meet.  The  principal  had  been  alarmed  by  the  number  of  stu- 
dent participants  and  wanted  to  check  with  his  superintendent  and  the  school 
board.  After  this,  Morris  and  I  prayed  asking  the  Lord's  direction  and  the  students 
returned  to  their  homerooms.  When  the  meeting  dispersed,  small  groups  of  students 
went  throughout  the  school  speaking  with  various  Christian  teachers  and  guidance 
counselors  in  an  effort  to  see  if  we  had  any  backing  for  our  activity. 

Several  of  the  students,  including  myself,  met  with  the  principal  at  this  time  for 
an  explanation  of  his  newest  decision.  He  told  us  that  he  felt  he  should  get  permis- 
sion from  his  superintendent  first  as  he  was  uncertain  whether  the  law  would  allow 
us  to  meet  together  in  the  school  for  voluntary  prayer.  Apparently,  in  years  past, 
similar  meetings  had  had  less  than  ten  students  attending  and  had  not  called  as 
much  attention  as  this  one  possibly  could. 

On  October  7,  1981,  the  school  district  superintendent,  Dr.  Oscar  Knade  received  a 
letter  from  a  local  attorney,  H.  Wesley  Mitchell,  a  concerned  citizen  who  merely 
stated  his  backing  of  the  students.  On  October  21,  1981,  the  principal  wrote  to  the 
school  district  superintendent.  Sometime  between  October  7  and  October  21  (I  am 
not  sure  of  the  exact  date),  Morris  Braggs  wrote  a  letter  to  Dr.  Knade  requesting 
permission  to  hold  a  prayer  fellowship.  It  was  signed  by  many  of  the  interested  stu- 
dents. No  formal  or  informal  reply  was  ever  written  to  Morris  acknowledging  re- 
ceipt of  this  letter. 

On  October  23,  1981,  I  sent  a  more  formal  letter  to  Dr.  Knade  in  the  form  of  a 
formal  proposal  for  a  school  club  outlining  our  prayer  fellowship,  dealing  specifical- 
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ly  with  the  name,  nature,  purpose,  leadership,  time,  and  supervision  of  the  club.  At 
this  time,  we  declared  the  name  of  the  club  "Petra".  Petra,  meaning  rock  in  Greek, 
described  our  desire  to  be  grounded  in  Jesus  Christ,  the  Rock,  not  tossed  about  with 
every  wind  of  doctrine  that  the  world  has  to  offer.  This  name  was  also  chosen  as  it 
would  be  inconspicuous  and  would  hopefully  eliminate  some  of  the  confusion  among 
the  faculty,  students,  and  citizens  alike. 

On  October  30,  1981,  Mr.  Newton  received  a  reply  from  Dr.  Knade  giving  the 
school  district  solicitor's  evaluation  of  the  situation.  This  was  then  shared  with 
Morris  Braggs  and  me.  After  reading  the  letter,  I  asked  Mr.  Newton  for  a  copy  of  it 
as  he  said  this  was  the  school  district's  formal  reply  to  our  request  for  a  prayer  fel- 
lowship club.  A  copy  of  the  letter  was  granted  and  a  meeting  with  Dr.  Knade  was 
scheduled  for  a  later  date. 

Briefly,  the  letter  from  the  solicitor  listed  several  recent  court  cases  including 
Brandon  v.  Board  of  Education  of  Guilderland  Central  School  District,  Abbington 
School  District  v.  Schempp,  and  several  others.  According  to  these  recent  court  deci- 
sions, the  attorney  said  it  would  "violate  the  First  Amendment  to  the  U.S.  Constitu- 
tion if  permitted  by  the  school  district."  He  also  stated  that  "as  the  courts  have  ob- 
served in  similar  situations  it  does  not  matter  that  the  group  would  be  voluntary  or 
even  if  parental  permission  for  participation  were  required  and  it  does  not  matter 
that  the  group  might  be  non-denominational  and  it  would  not  matter  even  if  the 
group  agreed  to  meet  before  or  after  school  hours.  The  point  is  that  such  activity 
may  not  constitutionally  be  authorized  on  school  property.  Furthermore,  the  courts 
have  held  that  denial  of  permission  to  form  such  groups  does  not  constitute  an  in- 
fringement upon  the  individual's  constitutional  right  to  free  speech  or  the  right  to 
free  exercise  of  religion." 

A  week  later,  approximately  ten  interested  students  met  with  Dr.  Knade  and  Mr. 
Newton.  Dr.  Knade  explained  that  the  attorney's  letter  was  their  answer  and  would 
have  to  be  abided  by  as  it  was  a  legal  opinion.  He  did  want  each  of  us  to  realize 
though  that  none  of  the  faculty  or  school  board  were  opposed  to  our  meeting.  In 
fact,  they  would  be  glad  to  allow  us  to  meet  but  had  to  do  what  was  "necessary".  He 
then  suggested  that  we  look  for  other  alternatives,  such  as  meeting  after  school  in  a 
home.  We  asked  if  permission  would  be  granted  for  us  to  leave  school  property 
during  activity  times  and  go  to  a  church  released  time.  The  only  regulations  he  re- 
quired would  be  that  a  minister  would  have  to  be  present  and  we  would  need  passes. 
Transportation  was  also  mentioned  as  a  problem  to  be  considered  since  the  nearest 
church  was  a  considerable  distance  from  the  school. 

We  also  discussed  the  possibility  of  meeting  during  lunch  hours.  This  Dr.  Knade 
said  would  be  possible  as  long  as  it  was  not  organized,  did  not  infringe  on  others,  or 
disrupt  others,  and  did  not  bother  us.  He  said  he  could  not  stop  us  from  sitting  to- 
gether, reading  the  Bible  or  praying  during  lunch  time.  I  have  since  learned  that 
the  school's  attorney  has  indicated  that  this  would  also  be  unconstitutional. 

After  this  meeting,  a  letter  was  sent  on  January  2,  1982,  to  Mr.  Richard  Eberhart, 
president  of  the  school  board,  appealing  to  the  school  board  for  approval.  This  letter 
was  answered  by  Mr.  Eberhart  to  me  on  January  21,  1982.  In  this  letter,  he  said: 
"Since  your  proposal  involves  issues  concerning  the  legal  concept  of  separation  of 
church  and  state,  the  Board  sought  the  advice  of  its  solicitor  on  the  matter.  The 
solicitor  informed  the  Board  that  the  formal  opinion  he  submitted  to  Dr.  Knade  was 
still  valid  and  was,  in  fact,  given  confirmation  by  recent  decisions  of  the  U.S.  Su- 
preme Court.  The  solicitor  advised  the  board  that  to  approve  your  proposal  would  be 
a  violation  of  existing  case  law  and  therefore,  an  improper  action.  The  Board  decid- 
ed therefore  to  deny  your  appeal.  Please  be  assured  that  neither  the  school  board 
nor  the  administration  regard  the  proposed  prayer  fellowship  group  as  being  unwor- 
thy. Present  law  simply  does  not  permit  public  schools  to  authorize  or  support  reli- 
gious activities  on  school  property." 

I  contacted  a  local  attorney,  Gerald  Seevers,  for  advice.  There  had  been  much  dis- 
cussion among  the  student  body  concerning  the  rejection  of  our  group  to  meet  due 
to  the  fact  that  our  speech  was  religious.  It  also  was  interesting  to  me  to  see  the 
number  of  concerned  students  who  would  probably  never  think  of  attending  our 
meetings,  but  who  were  quite  confused  and  definitely  concerned  that  our  freedom  of 
speech  had  been  denied  us.  I  also  personally  received  letters  from  concerned  citizens 
stating  their  backing  of  us  after  they  had  read  in  the  newspaper  of  the  recent  denial 
of  the  school  board  of  our  request. 

Two  meetings  were  then  held  three  weeks  apart  at  Memorial  Baptist  Church  in 
the  beginning  of  April.  Students  were  encouraged  to  attend  and  Mr.  Seevers  dis- 
cussed the  various  avenues  we  could  take.  On  May  6,  1982,  Mr.  Seevers  met  with 
twelve  students  and  several  of  their  parents.  At  that  time  ten  of  us  students  voted 
to  bring  suit  against  the  school  district  to  protect  our  legal  rights  to  meet  and  speak 
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about  religious  topics  during  the  time  scheduled  for  various  groups  to  meet.  A  com- 
plaint was  filed  on  June  8,  1982,  against  the  Williamsport  School  District  in  the  fed- 
eral district  court  for  the  Middle  District  of  Pennsylvania. 

On  May  13,  1983,  Judge  William  Nealon  handed  down  a  decision  in  our  favor.  He 
ruled  that  the  school  board  had  violated  our  right  of  free  speech  by  denying  us  per- 
mission to  meet.  He  ruled  that  an  equal  access  policy  would  not  violate  the  Estab- 
lishment Clause.  The  decision  was  appealed  by  a  board  member.  Oral  argument  was 
heard  January  24,  1984,  before  the  Third  Circuit  Court  of  Appeals,  and  a  decision  is 
pending. 

I  believe  that  this  issue  of  voluntary  prayer  groups  in  the  secondary  schools  is  one 
that  must  be  settled  very  soon.  It  is  confusing  to  all  citizens  as  to  how  a  country, 
which  is  proud  of  its  Christian  heritage  and  its  belief  in  the  Almight  God  and  is 
famous  for  its  freedoms,  can  deny  equal  access  and  First  Amendment  rights  to 
groups  wishing  to  meet  voluntarily  on  public  property  for  religious  purposes.  It  is 
essential  that  equal  access  be  granted  to  students  to  meet  for  religious  purposes  on 
public  property  such  as  secondary  schools.  First,  if  denied,  it  would  deny  to  those 
students  their  freedom  of  speech.  Second,  I  believe  that  until  students  and  citizens 
alike  begin  to  recognize,  respect,  and  call  on  the  one  Almighty  God,  America  cannot 
prosper. 

STATEMENT  OF  LISA  BENDER  PARKER,  STUDENT,  NEW  TRIBES 
MISSION  COLLEGE,  CORNETTSVILLE,  KY. 

Ms.  Parker.  Honorable  members  of  the  committee,  I  am  pleased 
to  be  here  today.  My  maiden  name  was  Lisa  Bender,  and  I'm  cur- 
rently married  to  Jonathan  Parker.  I  graduated  from  Williamsport 
High  School  in  Williamsport,  Pa.,  in  June  of  1982.  I  am  one  of  the 
plaintiffs  in  the  Bender  v.  Williamsport  case,  and  I  am  now  attend- 
ing college. 

I  appreciate  your  supportiveness  in  this  bill,  Mr.  Chairman. 

As  a  high  school  student,  when  I  was  a  senior,  some  friends  and  I 
decided  that  we  saw  a  need  to  have  some  kind  of  a  spiritual  uplift 
during  the  day  and  to  be  able  to  share  our  beliefs  with  one  an- 
other. We  recognized  the  need  to  have  a  fellowship  with  other 
Christians  in  the  school,  to  be  able  to  encourage  one  another,  and 
also  to  make  Christianity  more  a  part  of  our  everyday  lives  and  not 
just  a  thing  of  a  Sunday  type  of  thing. 

So,  Morris  Braggs,  a  fellow  student,  and  I,  met  with  Mr.  Newton, 
the  school  principal,  and  asked  if  we  could  have  nondenomination- 
al,  voluntary,  prayer  fellowship  group.  In  years  before  they  had 
had  one  and  so  he  felt  that  it  would  not  be  any  problem  to  have 
one  again,  more  as  a  club. 

He  gave  us  the  use  of  one  of  the  cafeterias  during  the  student 
activity  time  that  was  set  aside  every  Tuesday  and  Thursday  morn- 
ings specifically  for  the  purpose  of  clubs  to  meet. 

Twenty-five  other  groups,  clubs,  were  able  to  meet  at  this  time, 
including  Peer  Helpers  and  philosophy  clubs  and  law  clubs,  sports 
clubs,  chess  club,  language  club,  and  so  Mr.  Newton  said  that  he 
would  provide  a  monitor  for  us,  to  make  sure  that  no  disorderly 
conduct  took  place  during  the  meeting. 

The  following  Tuesday,  approximately  45  students  of  the  2,500  in 
the  school,  were  present  and  participated.  There  was  a  monitor 
present  but  he  didn't  participate  in  any  of  the  activity.  He  did 
other  homework.  He  was  a  gym  teacher  and  did  other  homework 
at  the  time. 

During  this  meeting  we  got  together,  we  shared  prayer  requests 
with  each  other,  we  read  a  portion  of  scripture,  and  we  prayed  for 
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the  prayer  requests.  And  after  that  was  over,  then  we  went  back  to 
our  homerooms. 

I  was  really  encouraged  by  the  fact  that  I  was  not  alone  in  my 
beliefs  and  that  I  could  share  my  problems  and  my  prayer  requests 
with  other  students  who  were  concerned. 

The  next  meeting  we  had  was  the  next  Thursday  and  we  were 
told  that  we  had  been  denied  the  right  to  meet  until  the  school 
principal  had  checked  with  the  superintendent  of  the  schools  to 
find  out  if  it  was — if  the  law  would  allow  us  to  meet  or  not  for  vol- 
untary prayer. 

At  this  time  we  declared  that  the  name  of  the  club  would  be 
Petros,  meaning  "the  rock"  in  Greek,  which  described  our  desire  to 
be  founded  in  Jesus  Christ,  the  rock,  and  not  tossed  about  with 
every  wind  of  doctrine  that  comes  about  that  the  world  has  to 
offer. 

The  school  principal  checked  with  the  superintendent  and  with 
the  school  board  members  and  a  written  legal  statement  was  sub- 
mitted by  the  attorney  that  said  that  it  would  violate  the  first 
amendment  to  the  U.S.  Constitution  if  permitted  by  the  school  dis- 
trict to  allow  us  to  meet. 

They  wanted  us  to  know  that  none  of  the  faculty  or  school  board 
were  opposed  to  our  meeting.  In  fact,  they  would  be  glad  to  allow 
us  to  meet.  They  just  did  what  they  felt  was  necessary  to  avoid  any 
conflicts  with  any  present  school  board  rulings.  Excuse  me,  legal 
rulings  that  had  been  given. 

A  quote  from  one  of  the  letters  was — 

Please  be  assured  that  neither  the  school  board  nor  the  administration  regard  the 
proposed  prayer  fellowship  group  as  being  unworthy.  Present  law  simply  does  not 
permit  public  schools  to  authorize  or  support  religious  activities  on  school  property. 

They  were  real  confused  as  to  what  they  were  allowed  to  do  and 
what  they  weren't  allowed  to  do,  because  of  all  the  controversy 
that's  been  going  on. 

It  was  also  really  interesting  to  me  to  see  many  students  who 
would  come  to  me  and  they  didn't  understand  why  they  could  meet 
for  a  group,  language  club  or  chess  club  or  a  philosophy  club,  why 
they  could  meet  and  we  could  not,  as  a  religious  club.  They  could 
not  understand.  They  were  quite  confused  and  concerned  that  this 
freedom  of  speech  was  taken  away  from  us,  when  they  were  al- 
lowed the  privilege  to  meet  at  this  same  time. 

A  complaint  was  filed  June  8,  1982,  against  the'  Williamsport 
School  District,  and  on  May  13,  1983,  Judge  William  Nealon  ruled 
that  the  school  board  had  violated  our  right  of  free  speech  by  deny- 
ing us  permission  to  meet.  He  ruled  that  the  equal  access  policy 
would  not  violate  the  establishment  clause.  It  was  appealed  by  a 
board  member  and  oral  argument  was  held  on  January  24,  1984, 
and  a  decision  is  pending  on  that. 

I  believe  that  this  equal  access  needs  to  be  established.  It  needs 
to  be  settled  very  soon  because  it's  confusing  to  all  citizens  and  all 
students  in  public  high  schools  how  a  country  which  is  founded  on 
Christian  heritage  and  its  belief  in  the  Almighty  God  and  is 
famous  for  its  freedoms  can  deny  equal  access  and  first  amendment 
rights  to  groups  who  wish  to  meet  for  voluntary  religious  activities 
on  public  property. 
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If  it's  not  passed,  if  this  equal  access  is  not  passed,  it  denies  to 
those  students  their  freedom  of  speech,  and  I  think  that  until 
American  citizens  and  students  alike  begin  to  call  on  God,  we're 
not  going  to  prosper. 

Thank  you. 

Chairman  Perkins.  Thank  you  very  much.  Our  next  witness  is 
Barry  Ungar,  a  member  of  the  executive  committee  of  the  Ameri- 
can Jewish  Congress.  Go  ahead. 

STATEMENT  OF  BARRY  UNGAR,  MEMBER  OF  THE  EXECUTIVE 
COMMITTEE  OF  THE  AMERICAN  JEWISH  CONGRESS,  AND 
COUNSEL  TO  THE  AMERICAN  JEWISH  CONGRESS  AS  AMICUS  IN 
BENDER  v.  WILLIAMSPORT 

Mr.  Ungar.  Thank  you,  Mr.  Chairman. 

Members  of  the  committee,  as  you  say,  I  am  a  member  of  the  ex- 
ecutive committee  of  the  American  Jewish  Congress.  I  was  counsel 
to  the  American  Jewish  Congress  as  amicus  in  the  Bender  v.  Wil- 
liamsport  case,  in  the  court  of  appeals,  which  as  Mrs.  Parker  said, 
is  presently  pending. 

I  am  also,  Mr.  Chairman,  a  parent  of  two  teenage  children  in  the 
public  schools  in  Pennsylvania. 

We  have  submitted  as  our  written  statement  copies  of  the  amicus 
brief  we  filed  in  Bender  v.  Williamsport  case.  Mr.  Chairman,  I  am 
one  of  those  persons,  as  Mr.  Tribe  described,  who  gets  carried  away 
by  the  establishment  clause  of  the  first  amendment.  I  get  carried 
away  in  awe  because  I  look  at  what  it  has  wrought.  And  what  it 
has  wrought  is  a  nation  which  has  more  religious  freedom,  where 
religious  and  the  practice  of  religion  is  healthier  than  anywhere 
else  in  the  world  and  I  suggest  that  we  all  be  proud  of  it  and 
defend  it,  and  it  has  served  us  well,  sir. 

When  I  was  a  boy  in  the  Phildelphia  public  schools,  prior  to  the 
court  decisions  on  Bible  reading,  I  went  to  a  school  that  was  95  per- 
cent Christian  and  5  percent  various  minorities.  And  I  would  sit — I 
had  very  good  relations  with  my  classmates,  and  I  would  sit  in  the 
assembly  and  they  would  read  the  Bible  and  frequently  it  would  be 
a  portion  of  the  New  Testament  where  we  would  hear  that  we 
ought  not  be  like  hypocrites  in  the  synagogues,  and  there  I  had  my 
friends,  who  I  played  ball  with  and  those  friends,  they  knew  that 
being  a  hypocrite  wasn't  a  good  thing  and  they  surely  knew  who 
went  to  synagogue,  the  few  of  us  who  went  to  synagogue,  sir. 

Now,  you  would  rightly  say  and  all  members  of  this  committee 
would  rightly  say  that  we  don't  have  pending  before  us  a  Bible 
reading  bill,  that  we  have  a  different  kind  of  a  bill  and  that  we 
have  built  into  this  bill  a  special  kind  of  safeguard  so  that  what 
happened  to  me  won't  happen  to  my  children  in  the  public  schools. 
So  I  urge  you  that  if  you  examine  it,  it's  a  very  beguiling  concept, 
equal  access,  equality.  Who  can  be  against  equality.  But  I  ask  that 
if  you  apply  not  only  our  American  historical  experience,  but  our 
commonsense,  that  you  will  find  that  the  very  kinds  of  concerns 
that  I  have,  the  concern  that  I  don't  want  my  children  to  have 
happen  to  them  what  happened  to  me,  are  right  here. 

Let  me  speak  first  about  historical  experience.  Equal  access  is 
really  not  very  different  in  its  effect  than  the  release  time  pro- 
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grams  that  existed  30  or  40  years  ago,  where— by  the  way,  I  should 
say  at  the  outset  that  the  release  time  programs  that  existed  30 
and  40  years  ago  were  the  idea,  jointly,  of  Catholics,  Protestants, 
and  Jews,  all  three  of  the  major  branches  of  religion  in  America, 
who  thought  it  was  a  marvelous  idea  that  we  should  be  able  to 
have  religious  instruction  in  the  public  schools  on,  in  a  sense,  an 
equal  access  basis,  and  priests  and  ministers  and  rabbis  were 
brought  into  the  schools  and,  as  I  say,  the  Jewish  community  very 
much  supported  that  concept. 

Within  a  very  few  years  of  those  programs  being  in  effect,  virtu- 
ally no  Jewish  organization  supported  the  concept  any  further,  be- 
cause it  was  clear  what  had  happened.  What  had  happened  was 
that  whereas  students,  the  majority  religion  always  ended  up  being 
the  predominant  religion  in  a  public  school.  We're  talking  about 
secondary  schools.  We're  not  talking  about  universities  here.  They 
always  ended  up  being  that  way. 

So  that  when  we'd  start  out  a  program  and  we  might  have  15  or 
20  Jewish  children,  with  their  rabbi,  and  they  have  15  or  20  Protes- 
tant children  with  theirs  and  maybe  50  Catholic  children  with 
their  priest.  What  really  happened  was  the  children  came  home, 
and  by  the  way,  there  are  affidavits  filed  in  McCollum,  the  famous 
Supreme  Court  case,  in  McCollum,  which  dealt  with  the  release 
time  cases,  in  which  children  would  testify,  as  Mrs.  Parker  is  testi- 
fying before  you,  that  they— that  before  the  release  time  programs 
they  had  marvelous  relationships  with  their  friends.  But  suddenly 
now  there  was  John  Jones  saying  to  David  Cohen,  "David,  why 
don't  you  come  with  me  to  my  class?  We're  good  buddies.  Come 
with  me  to  my  class." 

And  then  these  parents,  and  these  are  in  affidavits  which  I  will 
be  happy  to  submit  to  you,  then  David  Cohen  comes  home  to  his 
mother.  He's  a  10-year-old  boy.  He  comes  home  to  his  mother  and 
he  says,  "Why  can't  I  go  with  Jim  Jones  over  to  that  club?"  And 
now,  suddenly,  you  have,  by  virtue  of  this  process,  friction  between 
parents  and  children,  you  have  friction  between  children  and  their 
classmates,  you  have  children  who  used  to  get  along  with  their 
friends  now  being  called  dirty  Jews.  I  don't  make  this  up.  This  is  in 
the  record.  We  have  historical  experience. 

Many  times  we  have  to  use  our  judgment  and  decide  in  an  area 
that  we  don't  know  what's  going  to  happen,  we  use  our  best  judg- 
ment of  what's  likely  to  happen.  But  there  are  some  areas  where 
we  know  what's  likely  to  happen  because  we  have  been  there,  and 
I  submit  to  you,  sir;  we  have  been  there.  On  the  historical  experi- 
ence basis  we  know  what  is  going  to  happen  here. 

On  the  question  of  common  sense,  I  can  tell  you,  and  I  suggest 
that  if  you  think  about  it  in  a  practical  sense,  there  are  only  three 
ways  that  this  program  will  get  implemented,  three  things  that  can 
happen  in  our  public  schools  if  you  adopt  this  piece  of  legislation. 
The  first  one,  which  in  my  opinion  is  the  least  likely,  is  the  so- 
called  nondenominational  religious  club,  that  is,  a  club  which  pur- 
ports to  be  open  to  all  religions  and  then  the  club  meets  and  the 
various  religious  groups  meet  together. 

I  say  it's  very  unlikely.  I  think  there's  no,  in  our  experience,  it 
doesn't  last  very  long.  But  let's  assume  that  it  really  happened. 
Then  there  is  no  way  to  avoid  Government  entanglement.  You 
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have  got  to  then  have  a  faculty  member  who  will  be  in  that  room 
when  a  particular  member  of  that  club  says,  "Well,  I  don't  want  to 
really  have  references  to  the  New  Testament.  I  only  want  to  talk 
about  the  Old  Testament,"  or  a  Catholic  student  says,  "I  don't  be- 
lieve in  the  King  James  version  of  the  Bible.  I  believe  in  the  Douay 
version  of  the  Bible."  You're  going  to  have,  certainly  an  entangle- 
ment problem.  But  I  say  that's  the  least  likely  to  happen.  That's 
not  going  to  happen. 

Let's  look  at  the  other  two  possibilities.  The  second  possibility  is 
that  there's  a  separate  club  for  each  of  the  particular  religious 
groups  that  wants  to  practice  their  particular  religion.  So  that  we 
have  a  Catholic  club  and  a  Jewish  club  and  a  Protestant  club  and 
Hari  Krishna  club  and,  of  course,  many  of  you  members  of  the 
committee  have  suggested,  it's  going  to  have  to  be  open  to  all  mem- 
bers. That  is,  it's  going  to  have  to  be  open  to  some  of  the  most  vig- 
orous proseletyzing  sects.  It's  going  to  have  to  be  open  to  every  con- 
ceivable group  that  holds  itself  out  as  a  religious  group. 

Now,  what  have  we  then  accomplished?  What  we  have  accom- 
plished is  to  put  into  our  public  schools  a  competition  of  creeds.  In 
this  bill  it's  in  the  secondary  schools.  Now,  is  that  really  what  we 
desire  to  put  into  our  public  schools,  a  competition  of  creed,  a  divi- 
sion along  religious  lines?  And  if  that  isn't  what  our  Founding  Fa- 
thers were  precisely  trying  to  avoid,  I  don't  know  what  is.  But  let 
me  tell  you  what  I  think  is  the  reality,  which  is  the  third  and  only 
other  alternative  that's  really  going  to  happen  here. 

The  third  is  what  has  happened  in  the  release  time  cases.  Within 
a  very,  very  short  period  of  time  the  dominant  religious  group  in 
the  school  will  become  the  only  religious  group  in  the  school. 
That's  what's  going  to  happen.  So,  I  suggest  to  you  that  you're 
going  to  end  up — if  you  don't  get  beguiled  by  the  easy  phraseology 
and  by  the  concept  of  equality,  but  actually  think  about  how  it's 
going  to  happen  in  the  school,  you  will  find  that  it  can  only  happen 
the  three  ways  I  describe,  none  of  which  is  good. 

Let  me  just  make  a  very  few  minor  points,  not  minor  in  impor- 
tance, but  quick  points,  I  should  say.  First  of  all,  in  listening  to  the 
questions  posed  by  the  various  members  of  the  committee,  I  think 
there's  a  serious  confusion  about  the  issue  of  the  time  of  day.  We 
are  talking,  in  this  bill,  about  mandatory  school  hours.  We're  not 
addressing  the  question  of  outside  of  mandatory  school  hours. 
We're  talking  about  the  time  when  the  State  mandates  that  the 
student  must  be  in  the  school.  This  bill  does  not  address  the  ques- 
tion of  what  happens  if  the  school  is  opened  before  mandatory 
school  hours  or  after  mandatory  school  hours.  It  is  a  time  when  my 
son,  by  law,  must  be  there. 

The  second  point  is  that  this  concept,  and  I  think  it  is  relied  on  a 
great  deal,  of  student  initiation,  is  a  myth,  I  submit  to  you.  It's  a 
myth.  And  I  don't  mean  it's  a  myth  in  that  I  doubt  Mrs.  Parker, 
that  it  was  her  initiative.  I  think  it  was  and  I  think  she's  a  marvel- 
ous person. 

What  I  mean  by  "It's  a  myth"  is  that,  yes,  when  it's  initiated,  at 
the  outset,  a  group  of  students  want  to  get  together  and  have  a  re- 
ligious club.  And  that  is  student  initiated.  Then  what  happens  in 
this  club?  Let's  take  Petros.  Petros  is  there  a  year,  2  years.  Now, 
Mrs.  Parker,  she  knows  the  background  of  how  Petros  came  about. 
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She  knows  that  it  was  student  initiated.  But  once  Petros  is  there, 
Petros  is  a  school  club.  It's  like  the  camera  club  and  the  French 
club  and  the  German  club.  Now  my  son  comes  to  school.  He's  a 
freshman.  He  doesn't  know  that  Mrs.  Parker  initiated  the  club.  He 
doesn't  know  who  initiated  the  club.  All  he  knows  is  that  the 
school  is  now  holding  out  that  it  has  a  French  club,  a  German  club, 
a  Spanish  club,  and  it  has  Petros. 

So,  the  idea  that  we  can  avoid  the  constitutional  question,  and  I 
have  tried  to  really  avoid  getting  into  the  technicalities  and  argu- 
ments, and  I  disagree  with  Professor  Tribe  in  many  respects,  al- 
though I  hold  him  in  high  regard,  but  the  idea  that  he  or  anyone 
else  would  found  this  piece  of  legislation  on  the  concept  that  be- 
cause it's  student  initiated  rather  than  school  sponsored,  which 
seems  to  be  a  very  important  part  of  the  basis  of  this  bill,  it  is,  I 
submit  to  you,  a  myth  in  that  it  will,  after  1  or  2  years,  no  longer 
appear  any  different  to  a  student  who  comes  to  that  school,  he  will 
know  that  the  State,  in  the  name  of  the  school,  offers  a  range  of 
clubs,  one  of  which  is  a  religious  club. 

Finally — well,  two  small  points.  One  is  the  Williamsport  case  is 
in  the  third  circuit.  I  really  don't  know  why  it's  necessary  to  pass 
legislation  at  all.  The  Supreme  Court,  and  I  admit,  the  Supreme 
Court  has  never  decided  whether  or  not  the  practice  that  occurred 
in  Williamsport  is  unconstitutional.  Professor  Tribe  says  that  it's 
not.  Two  Federal  courts  have  held  that  he's  wrong.  One  Federal 
court,  in  Bender,  in  the  lower  court,  held  that  he's  right.  It  seems 
to  me  that  this  is  an  issue  which  the  Supreme  Court  is  undoubtedly 
going  to  resolve  in  the  next  year  or  two.  And  I  don't  really  see  the 
point  of  passing  legislation  and  not  waiting  to  see  whether  the  Su- 
preme Court  decides  it. 

But  more  importantly,  almost  every  court  that  has  dealt  with 
this  kind  of  question  has  said,  and  it's  particularly  true  in  Bender, 
has  said,  "These  cases  are  very,  very  peculiarly  attuned  to  the 
facts.  That  is,  the  balance  of  the  particular  facts  that  exist  in  those 
cases  will  determine  the  outcome."  That  happened  in  Lubbock,  it 
happened  in  Denver,  and  Judge  Nealon,  who  decided  in  favor  of 
the  plaintiffs,  specifically  said,  "Had  the  facts  been  only  slightly 
different,"  he  may  very  well  have  come  out  the  other  way,  and  I 
submit  to  you  that's  the  kind  of  factual  pattern  that  we're  dealing 
with.  Those  kinds  of  problems  are  particularly  unsuitable  for  legis- 
lation. They  are  the  kinds  of  problems  that  are  particularly  suita- 
ble for  our  long  history  of  the  development  of  the  common  law,  the 
common  law  that  says,  "Let's  look  at  the  fact  patterns,  let's  find 
the  right  answer  to  that  fact  pattern,  and  build  on  it." 

Finally,  and  I  appreciate  your  indulgence,  this  particular  piece  of 
legislation  deprives  local  school  districts,  local  school  boards,  of  any 
option  whatsoever,  any  discretion.  If  we  have  a  particular  commu- 
nity where  there  is  very  severe  interreligious  tension,  and  that 
school  district  says  in  light  of  the  particular  circumstances  which 
exist  in  our  community,  we  don't  want  to  have  any  religious  clubs 
in  our  school,  maybe  for  2  years,  just  because  we  find  that  there  is 
a  high  level  of  tension  that  we  think  is  not  in  the  interest  of  the 
public  to  continue. 
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You  gentlemen  are  prepared  to  remove  the  ability  of  that  school 
to  do  that.  You're  prepared  to  say  that  school  loses  its  funding  if  it 
exercises  that  kind  ofvindependence. 

I  thank  you,  sir.  I  appreciate  your,  as  I  say,  your  endurance. 

[Amicus  brief  and  letter  submitted  by  Mr.  Ungar  follows:] 

In  the  United  States  Court  of  Appeals  for  the  Third  District 

[NO.  83-3284] 

Lisa  Bender,  et  al.,  appellees, 

v. 

The  Williamsport  Area  School  District,  et  al. 

John  C.  Youngman,  Jr.,  appellant 

Appeal  from  Judgment  and  Order  of  the  Middle  District  of  Pennsylvania,  Entered 

May  12,  1983 

Brief  for  Amici  Curiae  American  Jewish  Congress  and  Anti-Defamation 

League  of  B'Nai  B'rith 

Counsel  for  Amici  Curiae: 

Robert  Reinstein,  1715  N.  Broad  Street,  Phila.,  Pa.  19122. 
Alan  Lerner,  22nd  Floor,  PSFS  Building,  Phila.,  Pa.  19107. 
Barry  E.  Ungar,  1711  Rittenhouse  Square,  Phila.,  Pa.  19103. 
Of  counsel: 

Marc  Stern,  15  E.  84th  Street,  New  York,  N.Y.  10028. 
Fred  J.  Berg,  Suite  1300,  1845  Walnut  Street,  Phila.,  Pa.  19103. 
Justin  Finger,  Jeffrey  Sinensky,  Ruti  Teitel,  823  United  Nations  Plaza,  New  York, 
N.Y.  10017. 

Interest  of  the  Amici  Curiae 

The  American  Jewish  Congress  is  a  membership  organization  of  American  Jews 
founded  in  1918  to  protect  the  religious,  political  and  economic  rights  of  Jews  and  to 
promote  the  principles  of  democracy.  It  is  committed  to  the  preservation  of  the 
great  freedoms  secured  by  the  First  Amendment,  and  especially  the  freedoms  se- 
cured by  the  Establishment  and  Free  Exercise  Clauses  of  the  First  Amendment.  The 
AJCongress  has  a  particular  interest  in  the  maintenance  of  those  principles  in  the 
nation's  public  schools.  .  '    , 

The  Anti-Defamation  League  of  B'nai  B'rith  (ADD  was  organized  in  1913  to  ad- 
vance good  will  and  mutual  understanding  among  Americans  of  all  creeds  and 
races,  and  to  combat  racial  and  religious  prejudice  in  the  United  States.  The  ADL 
has  always  adhered  to  the  principle,  as  an  important  priority,  that  the  above  goals 
and  the  general  stability  of  our  democracy  are  best  served  through  the  separation  of 
church  and  state  and  the  right  to  free  exercise  of  religion. 

Amici  herein  have  filed  briefs  amicus  curiae  in  numerous  cases  involving  the  reli- 
gion clauses  of  the  First  Amendment  and  their  application  to  the  public  schools. 
They  believe  that,  as  a  result  of  that  experience,  they  will  be  able  to  bring  their 
expertise  to  bear  on  the  questions  before  this  Court. 

This  brief  is  submitted  with  the  written  consent  of  the  parties,  copies  of  which  are 
attached  hereto. 

Statement  of  Subject  Matter  Jurisdiction 

It  is  hereby  certified  that  this  Court  has  subject  matter  jurisdiction,  under  28 
U.S.C.  §  1291,  in  that  this  appeal  is  from  a  final  judgment  of  a  United  States  district 
court. 

Statement  of  the  Issues  Presented  for  Review 

1.  Can  a  religious  club,  whose  activities  include  prayer  and  reading  of  scripture, 
be  permitted  to  function  on  public  school  premises  during  regular  school  hours  con- 
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sistent  with  the  Establishment  Clause  of  the  First  Amendment  to  the  United  States 
Constitution? 

2.  Were  club  activity  periods  during  mandatory  school  hours  a  part  of  the  educa- 
tional program  of  the  Williamsport  Area  School  District  such  that  the  school  could 
control  the  subject  matter  of  such  clubs? 

Statement  of  the  Case 

This  is  an  action  challenging  the  right  of  public  school  administrators  to  exclude 
religious  clubs  from  functioning  on  public  school  premises  during  mandatory  school 
hours,  and  during  specified  club  periods.  The  case  thus  presents  both  the  issue  of 
the  applicability  of  the  Establishment  Clause  of  the  First  Amendment  to  religious 
activities  in  public  schools,  and  the  right  of  school  administrators  to  control  their 
educational  programs  by  controlling  the  subject  matter  of  such  clubs.  The  district 
court  held  that  the  Williamsport  Area  School  District,  by  liberally  permitting  stu- 
dents to  engage  in  a  range  of  club  activities  during  club  hours,  had  created  a  limited 
public  forum  and,  therefore,  violated  students'  free  speech  rights  by  refusing  to 
sanction  a  club  whose  purpose  was  to  read  scripture,  pray  and  engage  in  other  reli- 
gious activities.  The  District  Court  further  held  that  the  Establishment  Clause  did 
not  prohibit  such  religious  clubs.  Summary  judgment  was  entered  in  favor  of  the 
students  seeking  to  establish  the  religious  club. 

The  essential  facts  are  that  the  Williamsport  Area  School  District  has  regularly- 
scheduled  club  periods  during  mandatory  school  hours.  The  school  administration 
has  approved  clubs  "which  promote  the  intellectual,  physical  and  social  develop- 
ment of  students."  (A.  411).  Each  club  has  a  faculty  advisor  or  monitor  assigned  to 
it,  is  given  use  of  the  bulletin  board  which  may  be  used  for  announcements  and  dis- 
plays, and  is  granted  access  to  the  school's  public  address  system.  (A.  411).  Students 
either  have  to  join  a  club  or  go  to  their  homeroom  or  to  the  library  during  club 
periods.  (A.  366). 

A  group  of  students,  who  are  the  plaintiffs  in  this  action,  requested  permission  to 
form  a  club  (Petros)  which  would  use  the  club  period  to  read  scriptures,  pray,  dis- 
cuss religious  questions  and  engage  in  other  activities  of  interest  to  the  group  (A. 
413).  The  students  offered  to  forego  use  of  the  school's  bulletin  board,  public  address 
system  and  teacher  advisors.  The  students'  request  was  denied  by  the  Superintend- 
ent of  Schools,  and,  on  appeal,  by  the  School  Board,  on  the  ground  that  to  permit 
such  a  religious  club  would  violate  the  Establishment  Clause  of  the  First  Amend- 
ment. 

Argument 

/.  Public  School  Officials  May  Not  Include  A  Religious  Club  Among  Approved  Stu- 
dent Clubs  And  Activities  In  Which  Students  Participate  During  Mandatory 
School  Hours  On  School  Premises. 

Once  again,  a  federal  court  is  faced  with  an  effort  by  citizens  to  have  prayer  rec- 
ognized by  the  public  school  system  as  an  appropriate  school  activity.  Unlike  prior 
cases,  e.g.,  Engel  v.  Vitale,  370  U.S.  421  (1962);  School  District  of  Abington  Township 
v.  Schempp,  374  U.S.  203  (1963);  Lemon  v.  Kurtzman,  403  U.S.  602  (1971);  Lubbock 
Civil  Liberties  Union  v.  Lubbock  Independent  School  District,  669  F.2d  1038  (5th  Cir. 
1982);  Karen  B.  v.  Treen,  653  F.2d  897  (5th  Cir.  1981);  aff  d  455  U.S.  913  (1982),  the 
citizens  before  this  court  have  not  first  gotten  the  legislature  or  school  board  to 
create  by  statute  or  policy  a  mandatory  prayer  or  time  for  prayer.  Rather,  they 
have  asked  school  officials  to  approve  prayer  meetings  by  groups  of  students  on 
school  premises  as  a  student  activity  to  be  carried  on  during  the  regular  school 
hours. 

This  proposed  religious  practice  in  the  public  school  system  presents  precisely  the 
dangers  which  the  First  Amendment  seeks  to  avoid  and  which  prior  decisions  pro- 
hibit: potential  divisiveness  along  religious  lines;  the  appearance  of  a  governmental 
imprimature  on  religious  practices  in  general,  or  certain  religions  in  particular;  ' 


1  Although  the  religious  club  in  the  case  at  bar  claims  to  be  non-demoninational  (A.  412),  it 
clearly  is  not.  Its  proposed  activities  are  stated  to  include  scripture  reading  (A.  413).  Does  that 
scripture  refer  to  the  King's  James  version  of  the  bible,  not  acceptable  to  Catholics,  or  the 
Duoay  version  of  the  bible?  Does  it  include  the  New  Testament,  thereby  being  objectionable  to 
Jews?  Even  assuming  the  students  could  agree  on  a  mutually  acceptable  version  of  the  bible,  the 
club  would  not  be  non-denominational,  merely  Judeo-Christian.  In  fact,  the  great  likelihood  is 
that  the  club  will  come  to  represent  one,  or  a  small  number  of  compatible,  religious  faiths,  prob- 
ably, an  undifferentiated  form  of  Protestant  Christianity.  In  any  event,  even  if  non-demonina- 
tional, it  is  clearly  religious. 
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potential  religious  pressures  on  youth  of  impressionable  age;  substantial  risk  of 
proselytization  in  public  schools  with  the  appearance  of  official  sanction;  and  inevi- 
table entanglement  between  government  and  religion.  Although  presented  in  a  new 
mode,  this  case  presents  old  dangers. 

A.  ILLINOIS  EX  REL.  MCCOLLUM  V.  BD.  OF  EDUCATION  CONTROLS  THIS  CASE. 

In  Illinois  ex  rel.  McCollum  v.  Bd.  of  Education,  333  U.S.  203  (1948),  the  Supreme 
Court  held  that  school  officials  violated  the  Establishment  Clause  whn  they  permit- 
ted religious  classes  to  be  held  on  public  school  premises,  even  though  these  clubs 
were  initiated  by,  and  under  the  control  of,  non-governmental  authorities.  In  McCol- 
lum the  Supreme  Court  invalidated  a  released  time  program  in  which  religious 
classes  conducted  by  religious  groups  were  held  in  the  public  schools  during  the 
school  day.  Students  who  wanted  to  attend  these  classes  were  released  from  regular 
classes  to  do  so;  those  who  did  not  remained  in  their  regular  classrooms.  The  Court 
held  that  public  school  premises  are  not  to  be  used  for  religious  purposes — that  they 
are,  in  effect,  off-limits  to  religious  activity: 

"Designed  to  serve  as  perhaps  the  most  powerful  agency  for  promoting  cohesion 
among  a  heterogeneous  democratic  people,  the  public  school  must  keep  scrupulously 
free  from  entanglement  in  the  strife  of  sects."  333  U.S.  at  216-17  (Concurring  Opin- 
ion, Frankfurter,  J.) 

This  principle  of  McCollum  was  confirmed  in  Zorach  v.  Clauson,  343  U.S.  306 
(1952)  where  the  Court  upheld  a  released  time  program— such  as  refused  by  the 
plaintiffs  here  (A.  413) — under  which  public  school  students  were  dismissed  from 
school  early  so  that  they  might  attend  off-grounds  religious  instruction.  The  Court 
explained  the  difference  between  McCollum  and  Zorach: 

"This  'released  time'  program  involves  neither  religious  instruction  in  public 
school  classrooms  nor  the  expenditure  of  public  funds.  All  costs,  including  the  appli- 
cation blanks,  are  paid  by  the  religious  organizations.  The  case  is  therefore  unlike 
McCollum  v.  Board  of  Education,  which  involved  a  "released  time"  program  from 
Illinois.  In  that  case  the  classrooms  were  turned  over  to  religious  instructors."  (cita- 
tion omitted).  343  U.S.  at  308-09. 

Here,  as  in  McCollum,  public  school  classrooms  are  turned  over  to  religious 
groups  for  religious  uses.  Those  uses  take  place  during  the  school  day,  when  school 
attendance  is  mandated  by  law,  under  the  sponsorship  of  school  authorities.  The 
result  is  that  public  schools  serve  as  vehicles  for  propagating  religious  values  and 
beliefs.  That  is  precisely  what  McCollum  prohibits. 

B.  The  tripartite  test 

Although  McCollum  is  dispositive  of  this  case,  the  same  result  is  reached  by  appli- 
cation of  the  now  well-established  tripartite  test  of  Establishment  Clause  scrutiny— 
that  is,  that  a  practice  must  have  a  secular  purpose,  a  primary  effect  which  neither 
advances  nor  inhibits  religion,  and  does  not  unduly  entangle  government  with  reli- 
gion. Lemon  v.  Kurtzman,  supra. 

1.  Purpose 

The  district  court  held  that  the  relevant  "purpose"  inquiry  was  whether  inquiry 
was  whether  a  school  equal  access  policy  which  allowed  a  religious  club  would  have 
a  prohibited  religious  purpose  (A.  430).  The  question  of  whether  "purpose"  is  even 
relevant  in  this  procedural  context,  where  the  government  seeks  to  prohibit,  not 
allow,  such  activity,  need  not  be  reached.  The  practice  in  the  case  at  bar,  in  any 
event,  runs  afoul  of  the  other  two  branches  of  the  tripartite  test. 

2.  Permitting  Petros  to  function  would  advance  religion 

A  government  practice  which  has  a  primary  effect  of  advancing  or  inhibiting  2  re- 
ligion is  unconstitutional.  Lemon  v.  Kurtzman,  supra.  Permitting  a  religious  club  to 
function  on  school  premises  during  school  hours  would  have  just  such  an  impermis- 
sible effect.  "[T]he  mere  appearance  of  a  joint  exercise  of  .  .  .  authority  by  Church 
and  State  provides  a  significant  symbolic  benefit  to  religion.  .  .  .  Larkin  v.  Grendel's 
Den,  Inc.,  103  S.  Ct.  505,  511  (1982). 


2  Refusing  to  approve  of  religious  activities  to  be  carred  on  in  a  public  school  does  not  imply 
disapproval  of  religion.  Rather,  it  properly  educates  our  children  to  our  constitutional  belief  that 
religion  is  personal,  not  the  business  of  government,  and  therefore  not  an  appropriate  part  of  a 
public  school  program.  Where  religious  activities  are  not  permitted  in  the  public  schools,  the 
appropriate  question  to  ask  in  determining  whether  the  school  evidences  hostility  towards  reli- 
gion is  not  whether  it  allows  activities— such  as  an  atheists'  club — which  are  hostile  to  religion. 
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The  Court  below  believed  that  high  school  students  are  able  to  discern  the  differ- 
ence between  toleration  of,  and  support  for,  religious  clubs,  and  that  therefore 
merely  allowing  Petros  to  function  would  not  violate  the  Establishment  Clause  (A. 
442).  The  Supreme  Court,  however,  has  repeatedly  expressed  concern  in  the  Estab- 
lishment Clause  context  for  the  impressionability  of  primary  and  secondary  school 
pupils,  e.g.,  Lemon  v.  Kurtzman,  403  U.S.  at  616,  and  the  need,  therefore,  for  strict 
enforcement  of  the  separation  principle  where  school  children  are  affected. 

Indeed,  in  Widmar  v.  Vincent,  454  U.S.  263  (1981),  upon  which  the  district  court 
chiefly  relied,3  the  Supreme  Court  carefully  pointed  out  that  it  was  dealing  with 
college  students  who  "are  less  impressionable  than  younger  students  and  should  be 
able  to  appreciate  that  the  University's  policy  is  one  of  neutrality  toward  religion." 
454  U.S.  at  274,  n.14.  Both  the  Second  and  Fifth  Circuits  have  held  in  cases  virtually 
identical  to  this  one  that  this  "impressionability"  was  sufficiently  prevalent  that  of- 
ficial toleration  of  clubs  like  Petros  would  violate  the  Establishment  Clause.  Bran- 
don v.  Bd.  of  Educ,  635  F.  2d  971  (2d  Cir.  1980);  Lubbock  C.L.U.  v.  Lubbock  Ind. 
School  Dist,  supra.  . 

In  addition,  implicit  in  a  high  school's  recognition  of  a  literary  club,  chess  club  or 
bowling  club  as  appropriate  for  student  participation  in  as  part  of  the  school's  regu- 
larly scheduled  program,  is  its  approval  of  those  activities  as  a  proper  part  of  its 
governmental  educational  functon.  It  is  precisely  that  approval  that  brings  the  offi- 
cial recognition  of  a  religious  club  into  conflict  with  the  Establishment  Clause. 

Moreover,  while  it  may  be  that  students  presently  in  attendance  at  the  high 
school  knowing  the  origins  of  the  club  and  controversy  which  surrounds  it,  might 
draw  the  distinction  between  approval  and  tolerance,  future  students  surely  will 
not.  As  freshmen  enter  the  Williamsport  High  school  in  the  years  to  come,  all  that 
they  will  know  is  that  they  have  a  variety  of  school-approved  clubs  to  choose  from, 
including  the  German  club,  the  glee  club  and  Petros.  Thus,  even  assuming  arguendo 
that  the  district  court  was  correct  about  the  students'  current  perception  of  the  gov- 
ernmental imprimatur  with  respect  to  Petros,  a  year  from  now,  or  two  years  from 
now,  there  can  be  no  doubt  that  the  religious  club  will  have  the  appearance  of  gov- 
ernmental approval. 

Nor  is  there  a  basis  for  differentiating  between  religious  activities  in  high  school 
which  are  proposed  by  school  officials  from  religious  activities  in  high  school  which 
are  proposed  by  students  and  authorized  by  school  officials.  It  is  said  by  the  lower 
court  that  high  school  students  would  realize  that  the  former  involves  an  official 
endorsement  of  religious  while  the  latter  does  not  (A.  435-436).  But  the  kinds  of 
subtle  analyses  and  distinctions  which  may  sometimes  appeal  to  lawyers  and  judges 
cannot  be  relied  on  to  be  self-evident  to  high  school  students.  It  cannot  be  gainsaid 
that  most  high  school  students  think  that  school  officials  endorse  the  educational 
decisions  they  authorize.  Undoubtedly,  most  high  school  students  will  think  that 
school  officials  who  authorize  religious  prayer  clubs  to  meet  during  a  regular  school 
period  are  endorsing  religious  beliefs  and  practices. 

There  are  yet  other  difficulties  with  the  holding  that  high  school  students  are 
mature  enough  to  recognize  that  by  tolerating  religious  clubs  the  school  is  not  en- 
dorsing such  clubs.  High  school  students,  like  all  other  children,  mature  at  different 
rates.  There  may  well  be  high  school  students  who  are  mature  enough  to  discern 
that  the  school  district  is  not  endorsing  the  activities  of  Petros.  Such  students  may 
even  constitute  a  majority  of  the  student  body  at  the  high  school.4  But  it  is  undoubt- 


3  The  district  court's  reliance  upon  Widmar  is  misplaced.  In  addition  to  the  fact  that  Widmar 
involved  university  students— generally  18  to  22  years  of  age— rather  than  younger^high  school 
students,  the  facility  involved  was  a  university  campus,  not  a  high  school  building.  The  universi- 
ty handbook,  in  Widmar,  expressly  stated  that  the  university's  name  will  not  'be  identified  in 
any  way  with  aims,  policies,  programs,  products  or  opinions  of  any  organization  or  its  mem- 
bers." 454  U.S.  at  274,  n.  14.  Attendance  at  college  is  not  legally  mandated,  as  is  attendance  at 
high  school  in  Pennsylvania.  Widmar  did  not  involve  the  holding  of  religious  meetings  during  a 
time  officially  set  aside  by  school  officials  for  approved  student  activities,  to  which  a  faculty 
member  was  assigned  to  assure  orderliness  and  to  record  attendance.  For  many  university  stu- 
dents, their  home  and  community  is  the  college  campus,  this,  to  deny  university  students  the 
right  to  use  campus  facilities  for  prayer  meetings  might  well  have  interfered  with  their  free 
exercise  of  religion.  All  of  these  factors  combine  to  make  it  quite  clear  that  Widmar  is  not  anal- 
ogous to  the  case  at  bar,  and  does  not  justify,  let  alone  require,  a  decision  mandating  that  the 
Williamsport  High  School  include  the  Petros  Club  as  one  of  its  approved  student  activities. 

4  Presumably,  twelfth  graders  are  most  able  to  make  this  distinction;  students  in  the  lower 
grades  less  able.  And  while  the  difference  between  high  school  seniors  and  college  freshmen 
may  be  small,  the  same  is  true  (but  pointing  to  a  different  constitutional  result)  of  secondary 
school  freshmen  and  primary  school  students.  In  short,  while  the  line  between  high  schools  and 
colleges  is  not  perfect,  it  is  sufficiently  valid  to  serve  as  a  rule  of  thumb. 
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edly  true  that  there  are  many  current  students— and  there  will  be  more  as  time 
goes  on — who  are  unable  to  make  a  distinction  between  toleration  and  support,  and 
who  will  not  unreasonably  and  unconstitutionally  be  misled  into  thinking  that  the 
school  endorses  the  activities  of  Petros.5  Were  this  only  a  free  speech  case,  this  con- 
fusion would  be  of  no  constitutional  significance. 

This  is,  however,  an  Establishment  Clause  case,  in  which  the  court  must  be  cer- 
tain that  granting  the  relief  sought  by  plaintiffs— permitting  religious  activities  in 
the  public  schools— will  not  infringe  on  the  constitutional  rights  of  others  to  be  free 
of  established  religions. 

The  District  Court  also  erred  in  treating  the  presence  of  a  teacher  as  a  wholly 
neutral  factor  (A.  445-446).  In  some  cases,  students  will  view  a  particular  teacher  as 
a  role  model,  and  therefore  imitate  him  or  her  as  much  as  possible.  If  a  high  school 
student  believes  that  a  teacher  serves  as  an  advisor  to  Petros  because  he  or  she  be- 
lieves that  club  to  be  engaged  in  a  worthwhile  activity — a  not  unreasonable  conclu- 
sion—that student  will,  as  a  result,  decide  to  participate  in  that  club's  activities.  A 
student  whose  grade  depends  on  the  good  will  of  a  teacher  will  feel  it  advantageous 
for  him  or  her  to  participate  in  a  club  sponsored  by  that  teacher  in  order  to  curry 
favor  with  that  teacher,  Conversely,  a  student  who  refuses,  if  approached,  to  partici- 
pate in  a  religious  club  may  feel  ill  at  ease  in  the  sponsoring  or  supervising  teach- 
er's regular  class  because  of  that  refusal. 

In  any  of  these  cases  the  decision  to  participate  or  not  to  participate  may  be  "vol- 
untary" in  the  ordinary  sense  of  the  word,  but  it  is  not  one  as  to  which  government 
may  be  regarded  as  being  indifferent.  This  governmental  thumb  on  the  scale  is  con- 
stitutionally objectionable. 

3.  Entanglement 

The  Establishment  Clause  prohibits  government  involvement  with  religion  where 
"continuing  state  surveillance  will  inevitably  be  required  to  ensure  that  [the]  re- 
strictions [of]  .  .  .  the  First  Amendment  [are]  respected."  Lemon  v.  Kurtzman,  403 
U.S.  AT  619.  The  dangers  of  such  entanglement  are  particularly  great  where,  as 
here,  no  neutral  standards,  such  as  those  which  govern  accounting  for  expenditures 
of  government  funds,  control  official  discretion.  Cf  Committee  for  Public  Educ.  and 
Religious  Liberty  v.  Regan,  444  U.S.  646  (1980). 

School  officials  testified  in  this  case  that  state  law  requires  all  students  to  be 
under  the  supervision  of  a  teacher  at  all  times  during  the  school  day  (Newton  Dep. 
at  4,  A.  239;  Id.  at  33,  A.  268).  The  district  court  held  that,  while  the  presence  of  a 
teacher  would  result  in  some  entanglement,  it  did  not  unduly  entangle  government 
with  religion.  It  analogized  the  presence  of  a  teacher  to  the  presence  of  a  police  offi- 
cer at  a  religious  function  in  a  public  park.  (A.  445-446).  The  analogy  is  surely 
faulty.  A  policeman  at  a  public  religious  function  is  present  only  in  order  to  keep 
order  and  does  not  possess — and  is  not  perceived  as  possessing — any  authority  to 
control  the  content  of  the  function. 

The  role  of  a  school  teacher  monitoring  the  activities  of  a  school  club  during 
school  hours  in  the  school  building  is  quite  different.  Since  participation  in  the  reli- 
gious activities  of  Petros  must  be  purely  voluntary,  the  faculty  advisor  will  have  to 
see  that  it  remains  so.  Since  the  club  will  be  open  to  all  students  and  has  represent- 
ed that  it  will  be  non-denominational  (A.  412),  the  faculty  advisory  will  have  to 
assure  that  it  remains  so.  What  will  be  the  faculty  advisor's  role  if  a  student  objects 
that  a  particular  prayer  is  contrary  to  that  which  his  or  her  religion  holds  sacred? 
Or  if  a  student  complains  that  one  or  more  of  the  prayers  is,  in  fact,  sectarian?  Or  if 
the  majority  of  the  club  members  adhere  to  a  religious  belief  that  requires,  or  even 
encourages,  proselytizing  and  seeking  converts?  Or  if  students  adhering  to  the  prin- 
ciple of  the  Ethical  Society  insist  on  religious  activities  not  based  upon  worship  of  a 
divine  being? 

The  point  is  not  that  teachers  will  be,  or  have  been,  guilty  of  bad  faith  efforts  to 
evade  the  Constitution.  Rather,  as  the  Court  held  in  Lemon  v.  Kurtzman,  supra,  403 
U.S.  at  618-19,  teachers  who  may  be  committed  to  furthering  a  religious  point  of 
view— as  likely  will  be  the  case  with  Petros'  advisor  now  or  in  the  future,  "will  in- 
evitably experience  great  difficulty  in  remaining  religiously  neutral.  .  .  .  [T]he  po- 
tential for  impermissible  fostering  of  religion  is  present.  ..."  Accord:  Larkin  v. 
Grendel's  Den,  103  S.  Ct.  at  511;  Levitt  v.  Committee  for  Public  Education  and  Reli- 
gious Liberty,  413  U.S.  472,  480  (1973). 

Finally,  in  Widmar  the  Court  observed,  102  S.  Ct.  at  275,  n.  11,  that  a  rule  permit- 
ting religious  clubs  to  function  involved  less  entanglement  than  would  a  rule  which 


5  That  the  test  is  not  whether  all  persons  will  make  this  mistake,  but  only  "some"  is  estab- 
lished by  Larkin  v.  Grendel's  Den,  103  S.  Ct.  at  511. 
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permitted  them  to  function,  but  also  required  a  constant  surveillance  to  ensure  that 
they  remained  non-sectarian.  At  Williamsport  High  School,  unlike  in  Widmar,  there 
will  necessarily  be  continuing  surveillance  of  the  club  because  state  law  requires 
such  surveillance.  Even  those  judges  who  dissented  from  the  denial  of  rehearing  in 
Lubbock  CLU  v.  Lubbock  Ind.  School  Dist.  agreed  that  a  school  district  could  not 
permit  student  clubs  with  purposes  which  include  religion  to  function,  unless  "there 
is  no  continuing  faculty  supervision  of  the  meetings,  and  so  long  as  the  meetings  are 
not  held  at  a  time  closely  associated  with  the  school  day."  680  F.  2d  424,  425  (5th 
Cir.  1982). 

II.  No  Public  Forum  Was  Created,  And  The  School  District  Had  a  Legitimate  Reason 
To  Refuse  to  Sanction  A  Religious  Club  As  Part  Of  The  Student  Activity  Period. 

Even  if  the  religious  practices  of  Petros  did  not  violate  the  Establishment  Clause, 
the  School  District's  decision  not  to  permit  religious  clubs  is  within  the  proper  dis- 
cretion of  school  authorities  to  control  their  educational  program.  The  plaintiffs  in 
this  case  challenge  that  school  authority  to  prescribe  the  subjects  that  can  be  dis- 
cussed in  a  scheduled  educational  activity  held  during  regular  mandatory  high 
school  hours.  The  district  court  sustained  this  challenge  by  accepting  the  argument 
that  the  school  board  had  created  a  "limited  public  forum"  (i.e.,  a  public  forum  for 
students)  and  could  not  prescribe  the  content  of  that  forum  without  a  compelling 
justification.  This  is  the  first  time,  so  far  as  we  know,  that  a  court  has  applied  the 
public  forum  doctrine  so  as  to  limit  the  discretion  of  primary  or  secondary  school 
officials  in  determining  the  content  of  an  educational  activity. 

It  is  perhaps  best  to  emphasize  at  the  outset  what  this  case  does  not  involve.  We 
do  not  deal  here  with  use  of  school  buildings  unrelated  to  school  functions.  This  fact 
provides  a  basic  distinction  with  Widmar  v.  Vincent,  supra,  relied  on  by  the  lower 
court.  The  clubs  in  Widmar  were  extra-curricular  in  every  sense:  they  were  not  for 
credit,  attendance  was  not  taken,  and  they  were  not  held  in  lieu  of  regular  classes. 

There  also  is  no  claim  here  that  any  student  was  punished  for  expressing  a  par- 
ticular viewpoint  to  which  school  officials  simply  took  offense.  Cf.  Tinker  v.  Des 
Moines  Independent  Community  School  District,  393  U.S.  503  (1969)  (symbolic  pro- 
test against  Vietnam  War);  West  Virginia  State  Board  of  Education  v.  Barnette,  319 
U.S.  624  (1943)  (refusal  to  salute  the  flag).  Nor  is  there  a  claim  that  school  officials 
practiced  discrimination  by  encouraging  or  tolerating  the  expression  of  certain  view- 
points on  a  particular  subject  while  arbitrarily  forbidding  others.  Cf.  Perry  Educa- 
tion Assn.  v.  Perry  Local  Educators'  Assn.,  103  S.  Ct.  948,  960  (1983)  (Brennan,  J., 
dissenting);  Tinker,  supra  393  U.S.  at  510-11.  If  school  officials  had  rejected  the 
Petros  club  because  of  anti-religious  animus,  or  if  they  had  approved  a  Jewish  or 
Catholic  or  atheist  club  while  rejecting  Petros,  the  students'  rights  of  freedom  of  ex- 
pression unquestionably  would  have  been  violated  absent  a  compelling  justification 
for  such  a  distinction.  But  this  would  be  true  without  any  need  to  find  that  a  public 
forum  was  present.  Rather,  this  result  would  follow  from  the  central  principle  of 
freedom  of  speech:  that  the  government  cannot  arbitrarily  suppress  or  discriminate 
against  the  expression  of  disfavored  ideas. 

What  the  case  at  bar  does  involve  is  the  regulation  of  the  educational  program  by 
school  officials,  which  is  different  than  the  suppression  of  disfavored  ideas.  Discrimi- 
nation between  viewpoints  within  approved  subject  matter  is  improper  and  uncon- 
stitutional; see  e.g.,  Perry  Education  Assn.  v.  Perry  Local  Educators'  Assn.,  supra,  at 
957;  discrimination  as  to  what  subject  matter  can  be  part  of  the  school's  educational 
program  is  an  essential  part  of  the  school's  ability  to  implement  its  educational  ob- 
jectives, and  is  constitutional.  See  e.g.,  Seyfried  v.  Walton,  668,  F.  2d  214  (3d  Cir. 
1981). 

School  officials  practice  content  discrimination  every  day  without  violating  the 
First  Amendment.  School  board  set  the  curriculum  and  necessarily  decide  which 
subjects  will  be  taught  in  classes  and  which  subjects  will  not  be  taught.  And  they,  as 
well  as  principals  and  teachers,  also  necessarily  decide  what  areas  will  be  open  for 
discussion  in  teaching  those  subjects  in  the  classroom.  Any  doctrine  that  school  offi- 
cials cannot  make  content  discriminations  in  educating  students  would  be  entirely 
incompatible  with  public  education. 

The  district  court  recognized  this  principle  and  did  not  hold  that  the  public  forum 
doctrine  applied,  as  a  general  matter,  to  high  school  curricula.  The  district  court 
recognized  that  high  school  administrators  "justifiably  may  make  content-based  de- 
cisions with  respect  to  curricular  choices"  (A.  427).  See  also,  Board  of  Education, 
Island  Trees  Union  Free  School  District  v.  Pico,  102  S.Ct.  2799,  2809  (1982)  (plurality 
opinion);  id.  at  2830-31  (Rehnquist,  J.,  dissenting);  Seyfried  v.  Walton,  supra.  And, 
because  high  school  education  differs  substantially  from  university  education,  the 
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district  court  acknowledged  that  the  Supreme  Court's  decision  in  Widmar  could  not 
be  applied  automatically.  (A.  425).  but  the  district  court  nevertheless  held  that  there 
were  unusual  facts  present  here  which  led  to  the  exceptional  conclusion  that  a  lim- 
ited public  forum  (public  forum  for  student)  existed.  In  our  view,  the  facts  relied 
upon  by  the  district  court  do  not  support  the  court's  conclusion.6 

It  is  true  that  this  case  involves  discussion  clubs  held  during  an  activity  period, 
rather  than  structured  courses  with  specified  contents.  The  district  court  acknowl- 
edged that  if  these  clubs  were  an  extension  of  the  school's  curriculum,  the  school's 
decision  to  exclude  clubs  based  on  content  could  not  be  disturbed.  (A.  427).  the  court 
found,  however,  that  these  clubs  were  not  a  "program-related"  function  of  the 
school.  (Id.).  In  this  regard  the  district  court  was  clearly  in  error  by  construing  the 
concept  of  "curriculum"  much  too  narrowly  and  in  a  manner  inconsistent  with  this 
Court's  holding  in  Seyfried  v.  Walton,  supra.  In  Seyfried,  students  challenged,  on 
free  speech  grounds,  the  right  of  school  authorities  to  prohibit  the  performance  of  a 
school-sponsored  play  because  of  its  content.  This  Court  found  that  such  theatrical 
productions,  although  performed  only  twice  a  year  and  performed  entirely  by  volun- 
teers, were  part  of  the  educational  program  of  the  school,  created  the  appearance  of 
school  sponsorship,  and  were  thus  subject  to  content  control  by  school  authorities. 
Id.  at  216. 

In  the  case  at  bar,  "[t]he  activity  period  is  a  regularly  scheduled  part  of  the  school 
day  which  occurs  between  7:57  a.m.  and  8:27  a.m.  .  .  .'  (A.  411,  n.5).  Student  attend- 
ance at  school  during  this  period  is  mandatory;  if  students  do  not  participate  in  a 
club,  they  must  attend  homeroom  or  study  in  the  library.  (A.  366);  and  the  clubs 
meet  with  teachers  present  as  monitors  (A.  411).  the  school  officials  set  aside  this 
period  for  clubs  to  meet  school  objectives — to  "promote  the  intellectual,  physical  and 
social  development  of  students"  (A.  411,  n.5),  quoting  affidavit  of  Wayne  Newton.7 
Although  much  less  structured  than  an  ordinary  course,  the  student  activity  period 
is  held  during  regular  school  hours  and  is  part  and  parcel  of  the  school's  overall 
educational  program.  It  is  less  voluntary  and  less  a  free  period  than  the  school  play 
at  issue  in  Seyfried  v.  Walton,  supra. 

The  district  court  also  relied  on  the  fact  that  some  twenty-five  clubs  had  been  ap- 
proved and  only  Petros  rejected.  But  the  record  does  not  establish,  nor  did  the  dis- 
trict court  find,  that  school  officials  had  ever  agreed  to  accept  every  club  proposed 
by  students,  regardless  of  its  content.  On  the  contrary,  as  the  students  forming 
Petros  knew,  the  school  officials  reserved  to  themselves  the  sole  authority  to  accept 
or  reject  a  proposed  club.  (A.  24-25).8 

If  the  school  officials  had  in  advance  specified  by  subject-matter  the  kinds  of  clubs 
which  they  would  approve,  the  district  court  presumably  would  have  held  that  an 
open-ended  forum  was  neither  intended  nor  created.  That  school  officials  instead  let 
students  propose  content  in  the  first  instance,  and  were  quite  liberal  in  giving  their 
sanction  to  proposed  clubs,  does  not  mean  that  those  officials  intended  to  abandon 
their  right  to  reject  a  proposed  club  they  deemend  inappropriate.  It  is  hardly  diffi- 
cult to  imagine  other  circumstances  in  which  even  the  most  enlightened  and  pro- 
gressive school  administrators  would  draw  the  line.  If,  for  example,  students  pro- 
posed a  club  to  discuss  the  virtues  of  narcotic  drugs,  we  doubt  that  school  officials 
would  have  hesitated  in  denying  their  approval. 

This  Aspect  of  the  case  is  quite  similar  to  Perry  Education  Ass'n.  v.  Perry  Local 
Educators '  Ass  'n.,  supra.  There,  school  officials  had  allowed  a  certified  union  and  a 
variety  of  public  interest  groups  to  use  the  school's  internal  mail  system.  When  per- 
mission was  denied  to  a  rival  union,  it  claimed  that  a  public  forum  had  been  created 
because  it  was  the  only  group  to  be  excluded.  Rejecting  this  claim,  the  Court  stated 
(103  S.  Ct.  at  956): 


6  If  the  district  court's  decision  is  affirmed,  the  factual  pattern  in  the  case  at  bar  surely  will 
be  replicated  all  over  the  United  States  by  those  who  want  religion  in  the  public  schools. 

7  In  its  legal  discussion,  the  district  court  stated  that  "the  defendants  do  not  claim  that  the 
activity  period  is  a  'program  related'  function  of  the  school.  .  .  ."  (A.  427).  The  evidence  in  the 
record  does  not  appear  to  support  this  statement,  particularly  in  the  context  of  a  motion  for 
summary  judgment.  School  Superintendent  Knade  testified  that  the  purpose  of  the  club  period, 
was  "to  provide  [students]  opportunities  to  explore  certain  interests  which  may  have  general 
value  to  themselves  and  to  the  community,  service  clubs,  service  organizations  or  organizations 
built  around  a  specific  academic  interest,  such  as  language  club,  German  club,  for  example." 
The  purpose  additionally  was  to  help  students  grow,  socially  and  emotionally,  as  well  as  aca- 
demically. (A.  370). 

8  In  its  Answer  to  the  Complaint  the  School  District  stated:  "the  said  Wiliamsport  Area  High 
School  does  not  permit,  however,  students  to  join  in  and  participate  in  clubs  which  are  unlawful, 
unconstitutional  or  otherwise  deemed  inappropriate  as  school  sponsored  activities  for  its  students. 
(A.  24-25)  (Emphasis  added). 
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"Permission  to  use  the  system  to  communicate  with  teachers  must  be  secured 
from  the  individual  building  principal.  There  is  not  court  finding  or  evidence  in  the 
record  which  demonstrates  that  this  permission  has  been  granted  as  a  matter  of 
course  to  all  who  seek  to  distribute  material.  We  can  only  conclude  that  the  schools 
do  allow  some  outside  organizations  such  as  the  YMCA,  Cub  Scouts,  and  other  civic 
and  church  organizations  to  use  the  facilities.  This  type  of  selective  access  does  not 
transform  government  property  into  a  public  forum." 

Inasmuch  as  the  record  in  this  case  does  not  establish  that  the  school  officials 
would  automatically  approve  any  club  other  than  Petros,  the  district  court  erred  in 
concluding  that  the  other  approvals  transformed  the  student  activity  period  into  an 
open-ended  public  forum  for  students. 

Finally,  the  district  court  emphasized  that  "the  school  officials  do  not  contend 
that  the  exclusion  of  Petros  was  based  in  any  way  upon  curricular  concerns.  The 
only  justification  offered  for  the  exclusion  is  that  the  school  does  not  wish  to  violate 
the  Establishment  Clause"  (A.  427)  (emphasis  in  original).  But  the  reason  for  which 
the  school  officials  rejected  the  Petros  Club  does  not  bear  on  whether  the  activity 
period  was  or  was  not  a  public  forum  for  students.  If,  as  we  submit  and  the  School 
District  asserted,  the  activity  period  was  part  of  the  school's  overall  education  pro- 
gram, there  is  no  public  forum  issue  at  all;  and  school  officials  were  entitled  to 
reject  Petros  provided  they  had  a  legitimate  reason.  Absent  a  public  forum,  it  is  not 
necessary  that  they  have  a  compelling  reason.  Perry  Education  Ass'n  v.  Perry  Local 
Educators'  Ass 'n.  103  S.  Ct.  at  957. 

If  the  district  court  erred  in  applying  the  public  forum  doctrine  to  the  club  activi- 
ties at  bar,  it  is  irrelevant,  and  unnecessary  for  the  Court  to  decide,  whether  the 
school  officials  were  correct  in  their  views  about  the  Establishment  Clause.  There  is 
no  suggestion  that  the  school's  position  was  a  pretext  to  suppress  unpopular  ideas.9 
School  officials  are  entitled  to  make  good  faith  judgments,  even  if  they  are  in  error, 
about  what  school  programs  would  be  illegal  and  should  therefore  be  prohibited.  It 
is  also  within  their  discretion  to  steer  clear  from  programs  which  might  appear  to 
be  illegal.  In  an  analogous  situation,  political  groups  have  been  banned  from  mili- 
tary bases  because  their  presence  might  create  the  appearance  of  partisan  political 
influence  over  the  military.  Greer  v.  Spock,  424  U.S.  at  839  (1976);  id.  at  846  (Powell, 
J.  concurring). 

The  question  before  the  Court  with  respect  to  the  public  forum  issue  is  whether 
the  Williamsport  school  officals  may  exclude  a  religious  club  from  the  activity 
period,  not,  as  the  District  Court  assumed,  whether  they  must.  If  school  officials 
themselves  determine  that,  at  the  very  least,  approving  the  functioning  of  a  reli- 
gious club  on  school  premises  would  be  in  danger  of,  or  give  the  appearance  of, 
breaching  the  wall  of  separation  betwen  church  and  state,  that  conclusion  is  a  valid 
basis  for  their  denying  approval  to  a  religious  club.  The  role  of  the  judiciary  in  such 
circumstances,  just  as  it  would  be  if  the  Pennsylvania  legislature,  rather  than  a 
school  board  or  principal,  had  enacted  a  statute  prohibiting  religious  clubs  in  public 
schools,  is  to  decide  whether  such  judgments  are  made  in  good  faith  and  not  as  a 
pretext  to  suppress  unpopular  ideas;  it  is  not  to  act  as  an  appeal  tribunal  to  de  novo 
consider  whether  the  legislature,  the  school  principal  or  school  board  was  correct  in 
its  judgment. 


American  Jewish  Congress, 
New  York,  N.  Y,  April  12,  1981 

Mr.  Carl  D.  Perkins, 

Chairman,  Sub-committee  on  Elementary,  Secondary  and  Vocational  Education, 
Committee  on  Education  and  Labor,  Rayburn  House  Office  Building,  Washing- 
ton, D.C 

Dear  Mr.  Perkins:  When  I  testified  before  the  Sub-committee  concerning  the 
"Religious  Speech  Protection  Act"  (H.R.  4996)  on  March  28th  on  behalf  of  the  Amer- 
ican Jewish  Congress,  I  neglected  to  make  clear  that  I  was  speaking  not  only  on 
behalf  of  the  American  Jewish  Congress,  but  on  behalf  of  the  Synagogue  Council  of 
America  as  well. 

I  would  appreciate  it  if  the  record  of  the  proceedings  could  make  it  clear  that  I 
spoke  for  both  organizations. 


9  Nor  could  it  be  said  that  the  determination  to  prevent  Petros  from  meeting  during  the  activ- 
ity period  closed  off  discussion  of  religious  issues.  The  students  were  of  course  free  to  pray  and 
discuss  religious  theology  among  themselves  at  lunch  and  before  and  after  school.  Cf.  Greer  v. 
Spock,  424  U.S.  828  (1976).  They  also  were  offered,  and  rejected,  the  opportunity  to  conduct  their 
religious  practices  off  of  school  premises.  (A.  413). 
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Thank  you  for  your  attention  to  this  matter. 

Sincerely  yours, 

Barry  E.  Ungar. 

Chairman  Perkins.  Thank  you  very  much.  We  will  hear  now 
from  Mr.  Samuel  E.  Ericsson,  director  of  the  Washington  office  of 
the  Christian  Legal  Society.  Go  ahead. 

[Prepared  statement  of  Samuel  E.  Ericsson  follows:] 

Prepared  Statement  of  Samuel  E.  Ericsson  of  the  Christian  Legal  Society 

Mr.  Chairman,  I  want  to  thank  you  and  the  members  of  this  Committee  for  the 
privilege  of  addressing  issues  concerning  religious  expression  in  our  nation's  public 
schools.  In  the  conduct  of  the  activities  of  the  Center  for  Law  &  Religious  Freedom 
of  the  Christian  Legal  Society  (CLS),  no  inquiry  comes  to  us  more  frequently  than 
those  that  reflect  uncertainty  and  confusion  on  the  part  of  school  administrators 
and  their  counsel,  teachers,  parents,  and  students  as  to  the  rights  of  students  to  reli- 
gious expression  on  public  school  campuses.  There  is  a  great  need  for  congressional 
action  at  this  time  in  order  to  send  a  clear  and  strong  signal  to  the  public  schools 
that  religious  expression  in  student-initiated  and  student-run  groups  is  indeed  pro- 
tected by  the  First  Amendment  and  that  the  Congress  intends  to  provide  an  effec- 
tive remedy  for  those  students  whose  fundamental  civil  rights  have  been  violated. 

EQUAL  ACCESS  IS  NOT  A  NEW  ISSUE 

Equal  access  for  student-initiated  and  student-run  meetings  with  religious  content 
is  not  a  new  issue.  It  is  a  fallout  from  the  confusion  flowing  from  the  landmark  Su- 
preme Court  decisions  in  the  early  1960's  which  invalidated  state-composed  prayers 
and  state-initiated,  school-sponsored,  and  teacher-led  religious  exercises  in  the 
public  school  classrooms.  Engel  v.  Vitale,  370  U.S.  421  (1962),  School  District  of  Ab- 
ington  Township  v.  Schempp,  374  U.S.  203  (1963).  The  touchstone  in  both  Engel  and 
Schempp  was  the  official  support  given  to  religious  exercises  by  the  state  and  local 
school  authorities  and  teachers.  The  Supreme  Court  did  not  intend  to  prohibit  truly 
voluntary,  student-initiated,  and  student-run  religious  activities  on  public  school 
property.  Bender  v.  Williamsport  Area  School  District,  563  F.  Supp.  697  (M.D.  Pa. 
1983).  Indeed,  the  Supreme  Court  in  its  interpretation  of  the  Establishment  Clause 
was  required  that  schools  accommodate  the  religious  needs  of  students  with  reli- 
gious convictions.  Zorach  v.  Clauson,  343  U.S.  306  (1952).  Equal  access  is  only  one 
means  of  accommodating  those  spiritual  needs  during  the  school  day. 

Tragically,  local  school  boards  and  administrators  and  eventually  some  lower 
courts  began  to  believe  the  rhetoric  flowing  from  many  corners  that  the  Supreme 
Court  had  forbidden  all  "voluntary  prayer  in  public  schools.  They  overlooked  the 
critical  difference  between  teacher-led  "voluntary"  religious  exercises  and  student- 
initiated  and  student-run  meetings  with  religious  content.  Gradually,  district  after 
district  began  to  adopt  policies  that  closed  the  door  to  all  religious  expression  among 
students  in  all  but  the  most  perfunctory  settings. 

The  momentum  for  denying  equal  access  for  religious  expression  accelerated  sig- 
nificantly after  the  1980  decision  by  the  Second  Circuit  in  Brandon  v.  Board  of  Edu- 
cation, 635  F.2d  971  (1980),  which  declared  that  wholly  voluntary  student-initiated 
and  student-run  meetings  with  religious  content  were  "too  dangerous  to  permit". 
The  refusal  of  the  Supreme  Court  to  review  that  decision,  along  with  a  later  case  in 
Lubbock  Civil  Liberties  Union  v.  Lubbock  School  District,  669  F.2d  1038  (5th  Cir. 
1982),  exacerbated  an  increasingly  confusing  picture.  Finally,  in  the  most  recent  de- 
cision, Bender  v.  Williamsport,  Judge  Nealon  set  forth  a  scholarly  and  comprehen- 
sive analysis  of  the  issue  and  ruled  that  equal  access  is  indeed  constitutional.  In 
sum,  local  school  boards  and  administrators,  parents  and  students  are  receiving 
mixed  signals  which  Congress  can  clear  up. 

EQUAL  ACCESS  IS  NOT  AN  ISOLATED  ISSUE 

In  recent  months,  CLS  has  received  reports  of  equal  access  issues  arising  in  public 
schools  in  over  20  states.  Last  week,  on  March  20,  1984,  we  received  a  copy  of  an 
opinion  by  the  office  of  the  County  Counsel  for  the  County  of  Los  Angeles,  stating 
that  "a  school  district  may  not  allow  a  student  group  to  use  its  buildings  for  a  Bible 
study  group." 

Two  days  ago,  on  March  26,  1984,  we  received  a  letter  from  a  high  school  student 
in  Hastings,  Minnesota,  who  had  requested  permission  to  have  a  Bible  study  in  a 
vacant  room  before  school.  She  wrote: 
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"Yesterday  I  met  with  the  principal  again.  He  apologized  for  the  delay,  but  with 
problems  like  teacher  cuts  and  the  collapse  of  part  of  our  senior  high's  roof  to  deal 
with,  it  was  quite  understandable.  After  meeting  with  the  superintendent  of  our 
school,  my  principal  reached  the  decision  that  he  would  be  unable  to  permit  us  to 
meet.  It  was  very  difficult  for  him,  because  he  really  feels  for  us,  and  has  even  of- 
fered to  help  us  find  another  place  to  meet.  However,  he  feels  since  the  school  in 
question  [in  Williamsport]  had  their  activity  period  as  part  of  the  school  day,  unlike 
ours  [which  would  meet  before  the  school  day],  the  case  was  just  short  of  sufficient 
evidence  to  change  our  present  policy." 

This  letter  highlights  the  confusion  generated  by  the  decisions  and  the  critical 
need  for  legislation  that  will  send  a  clear  signal  to  school  administrators.  Mispercep- 
tions  of  constitutional  dimensions  should  not  have  to  wait  when  Congress  is  in  the 
position  to  act  and  has  the  authority  to  do  so. 

In  recent  months,  CLS  has  received  reports  of  equal  access  issues  impacting  com- 
munities spread  over  24  states  including  the  following: 

Arizona:  Phoenix. 

California:  Los  Angeles  County,  Orange  County,  Sonoma  County,  Placerville. 

Colorado:  Colorado  Springs,  Boulder,  Jefferson  County,  Denver. 

Connecticut:  Windsor,  Simsbury. 

Florida:  Miami,  West  Palm  Beach,  Coral  Gables. 

Illinois:  Dixon,  Rockford,  Carbondale. 

Indiana:  Fort  Wayne,  Auburn. 

Iowa:  Sully. 

Kansas:  Shawnee  Mission. 

Maryland:  Baltimore. 

Michigan:  Pittsford. 

Minnesota:  Hastings,  Minneapolis/St.  Paul. 

Missouri:  Kansas  City. 

North  Carolina:  Jacksonville,  West  Stanley. 

New  York:  Setauket,  Albany. 

Ohio:  Findley. 

Oregon:  Grants  Pass,  Portland. 

Pennsylvania:  Pittsburgh,  Irwin,  Doylestown,  Newton  Square. 

Rhode  Island:  Warwick. 

South  Carolina:  Anderson. 

Tennessee:  Memphis. 

Texas:  Lubbock,  San  Antonio. 

Virginia:  Fairfax,  Fredericksburg. 

Washington:  Seattle. 

The  common  thread  running  through  virtually  all  of  these  incidents  reported  to 
CLS  is  that  student-initiated  and  student-run  meetings  with  religious  content  have 
been  forbidden  the  right  to  meet  even  though  other  groups  of  students  are  permit- 
ted to  meet  for  a  host  of  other  extracurricular  topics.  In  all  but  a  few  instances, 
school  administrators  would  gladly  allow  meetings  with  religious  content  but  fear 
litigation  from  groups  who  contend  that  religious  expression  has  no  place  on  public 
school  campuses. 

EQUAL  ACCESS  LEGISLATION  IS  CONSTITUTIONAL  AND  CRITICALLY  NEEDED 

As  has  been  stated  by  virtually  all  the  constitutional  scholars  during  the  hearings 
for  the  past  two  years  in  the  U.S.  Congress  on  the  equal  access  issue,  equal  access  is 
constitutional.  Equal  access  is  consistent  with  all  Supreme  Court  decisions  concern- 
ing religious  activities  in  public  schools. 

Equal  access  is  consistent  with  the  principle  that  the  public  schools  cannot  force 
students  to  participate  in  any  activity  that  violates  their  religious  convictions.  West 
Virginia  Board  of  Education  v.  Barnette,  319  U.S.  624  (1943).  Equal  access  does  not 
place  the  public  schools  in  the  position  of  teaching  "the  faith",  but  simply  accommo- 
dates those  few  students  who  want  to  meet  voluntarily  to  express  religious  ideas. 
McCollum  v.  Board  of  Education,  333  U.S.  203  (1948);  Zorach  v.  Clauson,  343  U.S. 
306  (1952).  Equal  access  is  consistent  with  the  Supreme  Court  decisions  invalidating 
state-composed  prayers  and  state-initiated,  school-sponsored,  and  teacher-led  reli- 
gious exercises  in  the  public  school  classrooms.  Engel  v.  Vitale,  370  U.S.  421  (1962); 
School  District  of  Abington  Township,  v.  Schempp,  374  U.S.  203  (1963).  Equal  access 
for  students  in  the  public  schools  is  consistent  with  the  Supreme  Court  holding  that 
public  universities  are  prohibited  from  denying  voluntary  student  groups  equal 
access  to  the  use  of  university  facilities  based  upon  the  religious  content  of  their 
speech.  Widmar  v.  Vincent,  454  U.S.  263  (1981). 
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Finally,  equal  access  is  consistent  with  Supreme  Court  decisions  holding  that 
public  school  students  and  teachers  do  not  leave  their  First  Amendment  rights  at 
the  schoolhouse  gates.  Students  may  discuss  controversial  subjects  including  reli- 
gious ideas  in  and  out  of  the  classroom  during  the  school  day  as  long  as  school  disci- 
pline is  not  disrupted  nor  the  rights  of  others  invaded.  Tinker  v.  Des  Moines  Inde- 
pendent School  District,  393  U.S.  503  (1969).  Banning  a  student  group  simply  for  en- 
gaging in  controversial  speech  violates  the  First  Amendment.  Healy  v.  James,  408 
U.S.  196  (1972). 

EQUAL  ACCESS  NEEDS  NO  AMENDMENT  TO  THE  CONSTITUTION 

Since  equal  access  is  already  resident  in  the  very  fabric  of  the  First  Amendment, 
there  is  no  need  to  amend  the  Constitution.  What  is  needed  is  legislation  that  will 
send  a  strong  signal  to  local  schools  that  the  pervasive  chilling  of  religious  expres- 
sion among  students  in  the  public  schools  cannot  be  tolerated.  Students  who  want  to 
meet  for  religious  expression  are  not  seeking  preferential  or  favored  treatment,  but 
simply  equal  accommodation  with  those  students  who  meet  for  non-religious  pur- 
poses. 

We  urge  the  Congress  to  adopt  this  timely  and  critical  legislation.  Any  further 
delay  will  simply  continue  to  denigrate  religious  expression  and  other  fundamental 
First  Amendment  rights  in  the  minds  of  public  school  children  who  need  to  know 
that  religious  ideas  are  not  taboo  in  our  society. 
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STATEMENT  OF  SAMUEL  E.  ERICSSON,  DIRECTOR  OF  THE 
WASHINGTON  OFFICE  CHRISTIAN  LEGAL  SOCIETY 

Mr.  Ericsson.  Thank  you,  Mr.  Chairman.  I  want  to  thank  you 
and  the  members  of  this  committee  for  the  privilege  of  addressing 
issues  concerning  religious  expression  in  our  public  schools. 

I  am  director  of  the  center  for  law  and  religious  freedom  of  the 
Christian  Legal  Society  and  also  counsel  in  the  Bender  v.  Williams- 
port  case.  The  Christian  Legal  Society  has  been  involved  in  virtual- 
ly all  of  the  equal  access  cases,  either  as  amicus  or  as  CSL  member 
litigating  attorneys.  We  are  very  familiar  with  this  issue  and  there 
is  no  inquiry  that  comes  to  us,  an  organization  of  3,500  lawyers 
across  the  country,  there  is  no  inquiry  that  comes  to  us  more  fre- 
quently than  that  of  the  rights  of  students  to  meet  and  to  discuss 
religious  ideas  on  the  public  school  campuses. 

To  give  you  an  example,  yesterday  I  spoke  with  the  county  coun- 
cil for  the  county  of  Los  Angeles.  I  just  received  on  Monday  a  copy 
of  an  opinion  letter  from  the  county  council's  office  in  Los  Angeles 
concerning  religious  activities  in  their  public  schools.  In  that — this 
is  dated  February  21,  1984.  In  their  opinion,  the  county  council 
says,  "A  school  district  may  not  allow  a  student  group  to  use  its 
buildings  for  a  Bible  study  group."  It  is  the  only  specific  topic  of 
discussion  that  is  expressly  excluded  in  the  L.A.  County  Public 
Schools.  That's  L.A.  County.  We  move  to  the  east  coast. 

Yesterday  I  received  a  call  from  North  Carolina,  Jacksonville. 

Chairman  Perkins.  That's  what  I  think  this  bill  is  all  about,  to 
prevent  discrimination  in  reverse. 

Mr.  Ericsson.  Precisely,  Your  Honor,  and  that  is  not  a  single  oc- 
casion, as  we've  set  forth  in  my  testimony.  In  24  States,  in  46  com- 
munities, and  that's  the  tip  of  the  iceberg,  religious  expression, 
Bible  study  groups,  is  the  only  specific  topic  that  is  excluded  for 
student  initiated,  student-run  activities.  The  idea,  in  fact,  there  are 
some  court  cases  that  say  it's  all  right  to  meet  and  talk  about  com- 
munist philosophy  and  all  the  rest,  or  abortion  and  those  kinds  of 
social  issues,  but  religion  is  out.  And  that  is  what  we're  concerned 
about  and  that  is  what  we're  trying  to  protect  in  this  equal  access 
legislation. 

In  North  Carolina  a  group  has  been  meeting  for  15  years  on  this 
campus.  And  how  does  it  start?  Well,  it  is  true  that  it  starts  afresh 
every  single  year,  because  a  seventh  grader  or  eighth  grader  will 
be  a  ninth  grader  next  year  and  they  were  in  it  last  year,  so  they 
go  to  the  principal  or  whatever  and  says,  "Can  we  meet  again?" 

And  in  Jacksonville,  N.C.,  for  15  years  they've  been  meeting. 
Now  there  has  never  been  any  complaint.  No  student  has  ever 
been  forced  to  attend  any  of  these  meetings.  A  very  small  handful 
of  students  are  involved.  And  now  North  Carolina's  superintendant 
of  schools  and  the  attorney  general  down  there  says,  "You'd  better 
come  in  with  some  new  policies  on  this  student-initiated  religious 
group  meeting,"  and  the  superintendant  in  Jacksonville  says, 
"We'd  better  just  cancel  this  whole  program  because  we  may  have 
some  complaints."  That  is  the  issue. 

In  Minnesota,  on  Monday,  I  received  a  letter  from  a  high  school 
student  who  had  gone  to  her  principal  to  ask  for  equal  access 
before  school,  to  meet  for  a  Bible  study.  Other  groups  were  meet- 
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ing.  The  principal  said  to  her,  "Gee,  it  doesn't  fall  within  the  fact 
pattern  of  Williamsport  because  in  Williamsport  you  were  meeting 
during  the  school  day,  during  activity  period.  And  here  you're 
asking  to  meet  before  school  and  Brandon  says  you  can't  meet 
before  school  for  religious  activities,  as  with  Lubbock."  There  is 
confusion  out  there  and  we  need  to  send,  the  Congress  needs  to 
send,  a  clear  and  a  strong  signal  to  local  schools  that  says  equal 
access  is  permissible,  it  is  constitutional.  Laurence  Tribe  has  so  in- 
dicated, as  have  the  courts. 

Now,  equal  access  is  consistent  with  all  the  Supreme  Court  deci- 
sions in  the  last  40  years  on  this  particular  issue.  It  is  consistent  in 
that  it  does  not  force  any  student  to  participate  in  an  activity  that 
violates  their  religious  convictions.  For  students  to  participate  in  a 
Bible  study  they  have  to  find  and  locate  that  room  234  where  this 
activity  takes  place.  Nobody  is  forced  to  attend  this  thing.  This  is 
totally  voluntary. 

It  is  also  consistent  with  the  McCollum  decision  which  struck 
down,  properly  so,  the  public  schools  from  being  involved  in  teach- 
ing their  faith.  We  don't  want  the  public  schools  to  teach  the  faith, 
but  we  do  not  want  the  public  schools  to  denegrate  religious  ideas 
and  religious  discussions  among  student  initiated  and  student  run 
groups  just  because  it  happens  to  be  religious. 

Third,  it  is  consistent  with  Zorach  v.  Clauson.  Zorach  v.  Clauson 
dealt  with  release  time.  But  the  principle  in  Zorach  v.  Clauson  is 
accommodation.  Release  time  is  one  method  of  accommodation.  I 
was  involved,  when  I  was  in  elementary  school,  in  release  time. 
That  was  a  good  way  to  accommodate  my  spiritual  needs  at  that 
time.  When  I  was  in  junior  high  school  and  high  school,  for  6  years 
I  was  involved  in  a  Bible  study  group  in  the  Los  Angeles  public 
schools  at  that  time,  back  in  1956  to  1962.  At  no  time  did  we  ever 
have  more  than  2  percent  of  the  students  involved.  In  fact,  on  aver- 
age, in  these  groups,  from  our  experience,  generally  from  2  to  3 
percent  of  the  students  are  involved.  This  is  not  a  mass,  99  percent 
of  the  students  wanted  to  get  into  these  things.  It  is  just  a  small 
part  of  the  student  body  that  thinks  that  this  is  important. 

It  is  consistent  with  the  Supreme  Court  decisions  in  1962  and 
1963  which  invalidated,  and  this  is  very  important,  State-composed 
prayers,  State-initiated,  school-sponsored,  and  teacher-led  religious 
exercises.  I  personally  favor  those  decisions.  I  think  they're  right. 
It  took  the  teacher  out  of  the  role  of  serving  as  a  priest  or  a  minis- 
ter or  rabbi  in  the  classroom.  That  is  not  the  proper  role  of  the 
teacher. 

However,  the  Supreme  Court  has  never  struck  down  student-ini- 
tiated and  student-run  meetings  just  because  they  happen  to  talk 
about  religious  ideas.  And  that  is  what  this  is  aimed  at.  This  would 
be  a  form  of  accommodation,  another  form  of  accommodating  those 
students  who  think  religious  ideas  aren't  important. 

I  noted  this  morning  in  the  Washington  Post  that  there  was  a 
poll  taken  of  students  as  to  what  they  considered  to  be  the  one 
most  important  thing  of  their  lives  and  their  future.  At  the  top  of 
the  list  was  career  success,  28  percent.  3.2  percent  of  the  students 
said  religious  satisfaction  was  the  most  important  thing.  And  these 
are  the  students,  the  Lisa  Benders  and  others,  that  consider  reli- 
gious satisfaction  to  be  important,  and  that  is  the  issue.  And  we 
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feel  we  should  not  close  the  door  in  public  schools  to  student  initi- 
ated and  student  run  meetings,  where  they  can  meet  and  see  that 
that  religious  satisfaction  is  met. 

Finally,  equal  access  is  already  in  the  Constitution.  It's  in  the 
fabric.  There's  no  amendment  needed.  Why  not  wait  for  the  courts? 
Why  not  wait  for  Bender  to  come  through  the  third  circuit  and  go 
to  the  U.S.  Supreme  Court,  because  right  now  there  is  massive  con- 
fusion across  the  country  as  to  what  is,  indeed,  permissible. 

And  it  is  necessary,  it  is  desirable  that  this  body  send  out  a  clear 
and  strong  signal  that  says  "religious  speech  will  not  be  denegrat- 
ed,  it  will  be  treated  on  the  same  basis  as  other  forms  of  speech." 

Now,  one  other  question  is  where  do  you  draw  the  lines?  Do  we 
draw  it  at  elementary  schools?  This  Bonker  bill  suggests  at  the  sec- 
ondary schools.  I  suggest  that  we  keep  secondary  schools,  and  sec- 
ondary schools  are  defined  as  those  schools  where — or  the  kind  of 
equal  access  is  to  go  to  those  students  and  those  school  districts, 
leave  it  up  to  the  local  jurisdictions,  where  they  allow  student  initi- 
ated and  student  run  activities.  If  that  happens  to  be  in  the  10th 
grade  in  some  school  districts,  that  they  allow  student  initiated  and 
student  run  activities,  then  fine,  it's  10th  grade.  If  it  happens  to  be 
eighth  grade,  fine.  It's  eighth  grade.  What  I  would  hate  to  have 
happen  is  for  a  junior  high  school,  for  instance,  to  say  to  a  seventh 
grader  or  eighth  grader  that,  "You  can  meet  for  anything  but  reli- 
gious purposes."  That  will  communicate  the  kind  of  hostility  and 
nonneutrality  that  I  think  is  very  dangerous. 

Thank  you. 

Chairman  Perkins.  Thank  you  very  much,  Mr.  Ericsson. 

Our  next  witness  is  Barry  Lynn.  Go  ahead,  Mr.  Lynn,  American 
Civil  Liberties  Union. 

[Prepared  statement  of  Barry  Lynn  follows:] 

Prepared  Statement  of  Rev.  Barry  W.  Lynn,  Legislative  Counsel,  American 

Civil  Liberties  Union 

Mr.  Chairman  and  Members  of  the  Committee:  I  appreciate  the  opportunity  to 
appear  this  afternoon  on  behalf  of  the  American  Civil  Liberties  Union.  I  serve  as 
legislative  counsel  for  the  ACLU.  I  am  also  an  ordained  minister  in  the  United 
Church  of  Christ.  The  ACLU  is  a  non-partisan  organization  with  over  250,000  mem- 
bers, dedicated  to  the  preservation  and  enhancement  of  the  Bill  of  Rights. 

The  ACLU  strongly  opposes  H.R.  4996.  In  the  guise  of  religious  neutrality,  it  is  in 
fact  a  radical  proposal  which  impermissably  grants  special  privileges  to  student  reli- 
gious groups  and  unacceptably  elevates  "religious  speech'  over  all  other  forms  of 
expression.  It  clearly  violates  the  Establishment  Clause  of  the  First  Amendment. 

Before  examining  the  very  significant  deficiencies  of  this  legislation,  it  is  impor- 
tant to  make  a  few  preliminary  observations. 

First,  the  Constitution  treats  religion  different  from  other  beliefs  and  practices. 
The  First  Amendment  clearly  prohibits  interference  with  the  "free  exercise"  of  reli- 
gion but  also  mandates  that  there  shall  be  no  laws  "respecting  an  establishment  of 
religion".  There  is  no  provision  comparable  to  the  Establishment  Clause  in  regard 
to  any  other  form  of  belief  or  activity — political,  cultural  or  economic.  Religion 
simply  does  not  begin  in  an  "equal"  status  with  other  concepts.  The  freedom  to  "ex- 
ercise" religion,  including  "religious  speech",  must  be  tempered  by  the  Constitution- 
al mandate  not  to  "establish"  religion.  In  considering  whether  the  Establishment 
Clause  is  violated,  the  Supreme  Court  has  fashioned  a  tripartite  test:  whether  the 
statute  has  a  secular  purpose,  whether  its  primary  effect  is  the  advancement  of  reli- 
gion, and  whether  it  excessively  entangles  the  state  in  religious  matters. 

Second,  the  Supreme  Court  has  consistently  recognized  that  public  streets,  parks, 
and  sidewalks  are  "public  forums,"  generally  open  to  all  speakers  or  groups  on  an 
equal,  nondiscriminatory  basis.  Religious  groups  should  also  have  access  to  public 
forums,  notwithstanding  some  incidental  expenses  borne  by  the  state,  since  there  is 
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neither  the  fact  nor  the  appearance  of  state  sponsorship.  However,  places  in  govern- 
ment buildings,  including  schools,  are  not  generally  considered  public  forums. 
Therefore,  religious  uses  of  such  places  must  be  scrutinized  closely  to  ensure  that 
there  is  no  direct  or  implied  government  endorsement  which  would  violate  the  Es- 
tablishment Clause.  Today,  most  public  schools  do  not  routinely  allow  every  group 
of  students  who  wish  to  gather  to  use  school  facilities  during  non-instructional  peri- 
ods during  the  school  day  or  before  and  after  school  hours.  They  are  not  now 
"public  forums". 

DEFICIENCIES  IN  H.R.  4996 

(1)  Pending  legislation  does  not  create  a  public  forum  in  public  schools,  but  imper- 
missably  favors  those  advancing  explicitly  religious  ideas. 

This  legislation  only  guarantees  non-discrimination  against  the  religious  content 
of  speech,  but  does  nothing  to  provide  redress  if  groups  engaged  in  non-religious 
speech  are  denied  use  of  these  public  school  facilities.  It  elevates  religious  speech 
above  'all  other  forms  of  expression.  It  would  not  guarantee  any  free-speech  rights 
for  political  groups,  gay  groups,  civil  rights  organizations  or  other  conceivable  collec- 
tions of  students,  unless  they  claimed  to  be  engaged  in  "religious  speech."  Under 
this  legislation,  a  school  principal  "generally"  allowing  "non-school-sponsored"  clubs 
would  be  required  to  grant  space  to  Methodist  clubs,  Scientology  clubs,  Satanist 
clubs,  Atheist  clubs,  Gay  Presbyterian  clubs,  but  could  still  deny  access  to  a  Young 
Republican  club  or  a  Hispanic  Culture  club.  In  this  discriminatory  effect,  it  imper- 
missably  favors  religious  groups  and  does  not  truly  generate  a  public  forum  open  to 
all  groups  (even  all  groups  within  the  school)  on  a  first-come,  first-served  basis.  It 
does  not  make  good  constitutional  sense  or  even  good  common  sense  to  allow  stu- 
dent groups  to  have  access  to  facilities  merely  by  invoking  the  name  of  religion,  yet 
make  no  similar  guarantees  to  students  engaged  in  any  kind  of  lawful  speech. 

The  Supreme  Court  in  Widmar  v.  Vincent  545  U.S.  263  held  that  a  university 
could  not  refuse  to  allow  a  student  religious  group  to  meet  in  university  facilities 
open  to  other  groups  because  the  university  had  created  a  genuine  public  forum.  It 
was  allowing  over  100  different  groups  to  meet,  and  had  never  denied  use  to  any 
student  group  based  on  the  content  of  its  activities,  except  for  the  religious  group 
involved  in  that  litigation.  These  facts  led  the  Court  to  deem  any  impact  on  the  Es- 
tablishment Clause  "incidental":  "The  provision  of  benefits  to  so  broad  a  spectrum 
of  groups  is  an  important  index  of  secular  effect."  Furthermore,  there  was  no  "em- 
pirical evidence  that  religious  groups  will  dominate  [the  university's]  open  forum." 
On  the  other  hand,  America's  public  schools  do  not  have  a  history  of  allowing  stu- 
dents to  gather  together  for  all  purposes.  Similarly,  the  special  status  accorded  reli- 
gious groups  by  H.R.  4996  groups  makes  it  quite  likely  they  would  "dominate"  any 
meeting  time  envisioned  by  the  legislation. 

In  Bender  v.  Williamsport  Area  School  District  563  F.  Supp.  697  (M.D.  Pa.  1983), 
argued  (3rd  Cir.  Jan.  24,  1984)  the  Court  enjoined  a  school  board  from  prohibiting  a 
Christian  prayer  and  Bible  study  group  from  meeting  during  club  periods.  The  pro- 
posed club  had  been  initiated  spontaneously  by  several  students.  The  Court  felt  that 
a  genuine  "limited  public  forum"  (open  to  all  institutional  "insiders"  but  not  the 
general  public)  existed,  and  that  the  school  board  would  be  infringing  on  students' 
"free  speech"  rights  by  denying  them  the  chance  to  meet.  As  in  Widmar  there  was 
no  record  of  any  student  group  being  denied  access  to  the  activity  period  and  the 
principal  said  he  would  grant  permission  for  any  group  to  meet  for  a  lawful  pur- 
pose. The  Court  specifically  noted  that  this  was  not  a  situation  "where  school  ad- 
ministrators have  adopted  a  rule  or  policy  requiring,  or  even  allowing,  students  to 
meet  for  religious  purposes."  Unlike  the  facts  in  Bender,  the  proposed  legislation 
has  been  designed  solely  and  explicitly  to  advance  the  cause  of  religious  groups. 
This  advancement  of  religion  without  any  conceivable  secular  purpose,  clearly  vio- 
lates the  Establishment  Clause. 

(2)  The  legislation  seeks  to  cover  highly  impressionable  school-age  persons,  and 
will  confuse  them  about  government  neutrality  concerning  religion.  The  Supreme 
Court  in  Widmar  emphasized:  "University  students  are,  of  course,  young  adults. 
They  are  less  impressionable  than  younger  students  and  should  be  able  to  appreci- 
ate that  the  University's  policy  is  one  of  neutrality  towards  religion". 

The  Eighth  Circuit  decision  in  Widmar  635  F.2d  1310  (8th  Cir.  1980)  noted  that 
"high  school  students  necessarily  require  more  supervison  than  do  young  adults  of 
college  age  and  their  supervision  necessarily  poses  a  greater  risk  of  entangling  gov- 
ernmental authority  in  religious  issues  .  .  .  and  their  [supervisors']  presence  in  the 
room  may  suggest  governmental  approval  of  religious  activity  of  the  group."  Simi- 
larly, the  Court  in  Brandon  v.  Board  of  Education  of  Guilderland  635  F.2d  971  (2nd 
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Cir.  1980),  cert,  denied  454  U.S.  1123  (1981)  also  feared  the  entanglement  inherent  in 
supervision  and  noted  that  the  religious  use  of  facilities  during  school  hours  "might 
indicate  that  the  state  had  placed  its  imprimatur  on  a  particular  religious  creed". 
The  Brandon  court  upheld  a  school  board  decision  not  to  allow  communal  prayer 
meetings  prior  to  commencement  of  the  school  day.  In  Bell  v.  Little  Axe  Ind.  School 
District  No.  Civ.  81-620-R  (W.D.  Okla.  Mar.  11,  1983)  the  court  examined  a  situation 
where  religious  clubs  met  on  Thursday  morning  before  the  school  day  officially 
began,  but  after  virtually  all  students  had  arrived  on  the  school  bus.  The  Court 
noted,  in  prohibiting  the  practice,  that  the  school  day  effectively  began  "when  the 
student  boards  the  school  bus  and  the  state  assumes  'parental'  control.  Every  activi- 
ty of  the  school  thereafter  has  at  least  the  potential  appearance  or  suggestion  of 
officiality  or  school  (state)  sponsorship." 

Although  the  proposed  bill  does  not  directly  permit  faculty  and  students  to  jointly 
participate  in  religious  activity  at  school,  it  also  does  not  prohibit  it.  Even  if  there  is 
a  prohibition  by  implication,  it  would  still  permit  a  constitutionally  unacceptable 
level  of  school  official  entanglement  through  the  official  monitoring  necessary  to 
ensure  order  and  discipline  and  fulfill  responsibilities  under  school  insurance  poli- 
cies. This  could  result,  for  example,  in  a  determination  that  glossolalia  ("speaking  in 
tongues")  or  pentecostal  shouting  and  dancing  should  be  prohibited  as  "disorderly". 
State  or  local  school  officials  should  not  be  given  license  to  draw  distinctions  regard- 
ing the  acceptability  of  particular  religious  practices  as  measured  against  the  other 
needs  of  the  educational  system.  H.R.  4996  would  also  explicitly  permit  prohibition 
of  meetings  if  there  is  "any  activity  which  is  in  and  of  itself  unlawful".  What  hap- 
pens if  a  Mennonite  group  wishes  to  discuss  why  they  believe  their  faith  requires 
them  to  refuse  to  register  for  the  draft  and  how  they  plan  to  support  each  other's 
refusals?  If  this  group  is  denied  the  chance  to  meet  to  contemplate  possibly  illegal 
conduct,  is  it  not  the  "policing"  of  theology  as  much  as  the  "policing"  of  criminal 
conspiracy? 

(3)  The  remedy  for  violation  of  H.R.A  4996  is  so  drastic  that  school  officials  will 
often  make  undesirable  choices  to  avoid  potential  funding  cut-offs. 

School  officials  will  regularly  need  to  evaluate  claims  that  a  student  group  wishes 
to  engage  in  speech  with  "religious  content."  Every  school  principal  will  be  forced  to 
become  an  arbiter  of  whether  a  student  group  is  genuinely  interested  in  religion,  or 
is  using  the  claim  of  "religious  speech"  as  a  subterfuge  to  participate  in  activity 
which  would  otherwise  be  prohibited.  A  principal  would  not  be  allowed  to  determine 
the  truth  or  falsity  of  an  asserted  religious  belief  per  se,  but  would  be  permitted  to 
assess  its  "good  faith"  under  the  standard  established  in  U.S.  v.  Ballard  322  U.S.  78 
(1944).  (This  "sincerity"  test  has  been  the  cornerstone  of  a  long  but  erratic  line  of 
cases  involving  conscientious  objection  to  participation  in  the  draft.  Decades  of  liti- 
gation demonstrate  the  inordinate  difficulties  in  accurate  assessment  of  this  subjec- 
tive quality).  Principals  may  well  feel  the  need  to  read  the  legislation  expansively 
just  to  be  safe  about  continued  funding. 

Students  can  be  expected  to  be  remarkably  creative  in  making  their  claims  for 
meeting  space.  It  will  not  be  lost  on  some  that  a  few  courts  have  even  allowed  spe- 
cific religious  groups  to  use  illicit  drugs  for  ceremonial  religious  purposes.  See,  for 
example,  People  v.  Woody,  61  Cal.  716,  394  P.2d  813  (1964).  Since  some  Christian 
groups  claim  that  much  current  rock  music  is  "Satanic"  some  students  would  un- 
doubtedly concur  and  then  claim  "Satanism"  as  their  religion  to  be  granted  an  ap- 
portunity  to  listen  to  their  latest  record  acquisitions. 

In  addition,  school  officials  could  not  treat  religious  clubs  in  a  discriminatory 
manner.  If  a  "non-school-sponsored"  career  club  regularly  invited  outside  guests  to 
discuss  vocational  opportunities,  a  club  protected  under  this  bill  could  similarly 
invite  participation  by  local  pastors  or  officials  of  the  Unification  Church  or  the 
Campus  Crusade  for  Christ.  Temporarily,  at  least,  it  might  become  difficult  to  dis- 
tinguish the  public  school  classroom  from  the  Sunday  School.  On  the  other  hand, 
this  kind  of  enforcement  mechanism  could  lead  a  principal  to  take  the  extremely 
cautious  route  of  prohibiting  all  "non-school-sponsored"  student  meetings.  He  or  she 
would  then  avoid  many  definitional  problems  and  would  avoid  the  prospect  of  de- 
funding,  but  in  the  process  would  curtail  important  extracurricular  activities  which 
currently  serve  the  development  needs  of  young  people. 

There  are  also  other  very  serious  problems  with  an  enforcement  mechanism 
which  depends  on  the  Department  of  Education  to  conduct  nationwide  surveillance 
of  every  local  school  district  to  check  compliance  with  this  vaguely  worded  statute. 
With  rigorous  and  therefore  extremely  costly  enforcement,  even  a  "good  faith" 
error  in  interpreting  the  scope  or  intention  of  the  bill  by  a  local  principal  could  lead 
to  the  termination  of  all  federal  funding  for  a  state's  secondary  school  system. 
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If  enforcement  were  more  sporadic,  alleged  denials  of  access  to  less  popular  reli- 
gious groups  like  the  followers  of  the  Rev.  Sun  Moon  would  be  less  likely  to  result 
in  Departmental  action  or  litigation  than  denials  to  more  generally  favored  tradi- 
tional religious  groups. 

A  more  compelling  case  can  be  made  for  a  clear  judicial  remedy,  where  an  ag- 
grieved party  could  litigate  in  a  federal  district  court  to  obtain  equitable  relief. 
Relief  in  the  form  of  damage  and  broad  authority  for  the  Attorney  General  to  initi- 
ate actions,  features  found  in  comparable  Senate  bills,  are  probably  unnecessary. 

(4)  This  legislation  must  be  read,  regrettably,  against  a  backdrop  of  twenty  year  of 
massive  resistance  by  many  school  boards  to  the  mandate  of  Supreme  Court  deci- 
sions which  prohibited  state-sponsored  religious  activity. 

In  Lubbock  Civil  Liberties  Union  v.  Lubbock  Indep.  School  Dist.  669  F.669  F.2d 
1038  (5th  Cir.  1982),  cert,  denied U.S. (1983)  the  Court  held  unconstitution- 
al a  policy  which  allowed  students  to  "gather  at  the  school  with  supervisors  either 
before  or  after  regular  hours  on  the  same  basis  as  other  groups  ...  to  meet  for  edu- 
cational, moral,  religious  or  ethical  purposes  so  long  as  attendance  at  such  meetings 
is  voluntary".  In  determining  that  the  policy  impermissably  advanced  religion,  the 
Court  gave  great  weight  to  the  school  district's  long  history  of  efforts  to  circumvent 
the  intent  of  the  Supreme  Court  in  Engle  v.  Vitale  370  U.S.  421  (1962)  and  subse- 
quent decisions  to  bar  state  sponsorship  of  religious  activity.  History,  then,  is  an  im- 
portant element  in  assessing  the  purpose  of  any  federal  legislation  as  well. 

Nationally,  it  is  easy  to  demonstrate  a  widespread  disregard  for  constitutional 
limitations  and  a  variety  of  subterfuge  by  school  boards  to  disguise  religious  activity 
as  something  else.  See,  for  example,  Stone  v.  Graham  449  U.S.  29  (1980)  (posting  the 
Ten  Commandments  in  all  classrooms  held  unconstitutional),  Karen  B.  v.  Treen  653 
F.2d  897  (5th  Cir.  1981),  affd  455  U.S.  913  (1982)  (student  lead  prayer  held  unconsti- 
tutional), Nartowicz  v.  Clayton  County  School  Dist.,  Civ.  Ac.  C83-1A  (N.D.Ga.  Jan. 
25,  1983)  (school  district  enjoined  from  permitting  announcements  of  church  activi- 
ties on  school  property  and  authorizing  student  assemblies  which  promote  religious 
beliefs).  In  other  decisions  or  settlements,  Bible  distributions  (Illinois,  Oregon), 
"Bible  contests"  sponsored  by  outside  groups  (Tennessee),  and  other  clearly  sectari- 
an activity  had  to  be  ordered  stopped.  The  constitutional  mandate  against  "estab- 
lishment of  religion"  is  already  being  pushed  to  its  extremes.  This  legislation,  in  the 
guise  of  neutrality  toward  "religious  speech,"  is  more  likely  to  have  the  effect  of 
encouraging  more  flagrant  disregard  of  established  constitutional  principles.  This 
legislation  does  not  simply  put  religion's  foot  in  the  school-room  door;  it  puts  in  at 
least  half  of  the  leg. 

(5)  The  "free  exercise"  of  religion  is  not  impermissably  inhibited  by  the  current 
status  of  the  law  where  in  individual  cases  courts  are  carefully  sorting  out  the 
claims  on  all  sides.  It  is  often  necessary  to  balance  a  claim  of  "free  exercise"  against 
other  important  interests.  When  there  is  a  "compelling"  state  interest  and  no  less 
restrictive  means  to  meet  that  interest,  the  otherwise  unfettered  claim  of  "free  exer- 
cise" may  be  restrained.  Sherbert  v.  Verner,  374  U.S.  398  (1963).  Public  health  of 
safety  or  the  national  defense  frequently  serve  as  such  justifications.  Widmar  recog- 
nizes that  the  Establishment  Clause  may  also  serve  as  that  compelling  justification. 

Denial  of  the  use  of  public  schools  for  religious  clubs  does  not  violate  free  exercise 
because  there  is  no  record  of  any  child  or  religious  group  alleging  that  it  is  a  tenet 
of  their  faith  that  they  must  have  a  group  prayer  session  or  religion  club  at  a  time 
when  school  is  in  session.  Public  school  students  are  not  long-term  captives  of  an 
institution  which  severely  limits  their  activities.  Providing  specific  opportunities  for 
religious  activity  by  federal  prisoners  or  military  personnel  may  be  required.  This  is 
a  far  cry  from  providing  such  time  for  school  children  who  spend  over  80  percent  of 
their  week  away  from  the  school. 

Even  the  one  court  to  uphold  a  student-initiated  "prayer  club"  rejected  the  claim 
that  her  "free  exercise"  right  had  been  violated.  See  Bender,  above. 

(6)  If  some  unusual  set  of  circumstances  actually  has  led  a  student  to  be  deprived 
of  an  opportunity  to  participate  in  a  genuine  public  forum  solely  on  the  basis  of  the 
content  of  his  or  her  religious  belief,  remedies  already  exist. 

Several  civil  rights  statutes,  most  notably  42  U.S.C.  Sec.  1983  can  be  utilized.  This 
was  the  basis  for  the  action  in  Widmar.  It  was  also  the  cause  of  action  in  Country 
Hills  Christian  Church  v.  Unified  School  District,  No.  82-2345  (D.Kan.  Mar.  29, 
1983)  where  the  Court  upheld  the  right  of  a  local  church  to  use  a  public  school  audi- 
torium for  services  because  the  facility  had  been  available  to  other  community 
groups  on  a  first-come,  first-served  basis.  If  a  conspiracy  to  deprive  a  student  of 
access  due  to  religious  belief  is  involved,  42  U.S.C.  Sec.  1985(3)  may  be  invoked. 


78 

CONCLUSION 

H.R.  4996  should  be  rejected  by  this  committee.  It  will  not  improve  the  quality  of 
education  in  America,  but  it  will  create  chaos  in  the  administration  of  our  nation's 
public  schools.  It  is  an  invitation  to  mischief  by  those  who  would  like  to  blur  the 
distinction  between  the  role  of  the  schools  and  the  role  of  the  religious  institutions 
of  our  country. 

STATEMENT  OF  BARRY  LYNN,  LEGISLATIVE  COUNSEL, 
AMERICAN  CIVIL  LIBERTIES  UNION 

Mr.  Lynn.  Thank  you.  My  name  is  Barry  Lynn.  I  am  legislative 
counsel  for  the  American  Civil  Liberties  Union  and  I  also  happen 
to  be  an  ordained  minister  in  the  United  Church  of  Christ. 

The  American  Civil  Liberties  Union  strongly  opposes  H.R.  4996. 
We  view  it  as,  in  fact,  a  very  radical  proposal  which  impermissibly 
grants  special  privileges  to  student  religious  groups  and  unaccept- 
ably  elevates  religious  speech  over  all  other  forms  of  expression. 
Therefore,  it  clearly  violates  the  establishment  clause  of  the  first 
amendment. 

And  I  think  in  order  to  evaluate  this  bill,  we  need  to  look  again 
at  two  very  important  and  fundamental  legal  concepts. 

First  of  all,  there  is  no  provision  comparable  to  the  establish- 
ment clause  in  regard  to  any  other  form  of  belief  or  activity,  politi- 
cal, cultural,  or  economic.  In  regard  to  State  involvement,  religion 
simply  does  not  begin  in  an  equal  status  with  other  concepts.  The 
freedom  to  exercise  religion,  including  religious  speech,  must 
always  be  tempered  by  the  constitutional  mandate  not  to  establish 
religion. 

So,  we  must  be  more  circumspect  in  regard  to  religion  than  to 
any  other  activity. 

Second,  public  streets  and  parks  and  sidewalks  are,  indeed, 
public  forums,  generally  open  to  all  groups,  including  religious 
groups,  on  an  equal,  nondiscriminatory  basis.  However,  most  public 
schools  do  not  routinely  allow  every  group  of  students  who  wish  to 
gather  together  to  use  school  facilities.  The  Tinker  case,  cited  so 
frequently  here,  did  not  make  the  public  schools  of  America  open 
forums.  The  Tinker  case  is  about  individual  activity  and  Tinker 
specifically  says  it  is  not  a  case  about  any  form  of  group  activity. 

Mr.  Bonker's  bill  also  does  not  create  a  public  forum  in  public 
schools.  It  impermissibly  favors  those  advancing  explicitly  religious 
ideas.  It  guarantees  nondiscrimination  against  the  religious  content 
of  speech  but  does  nothing  at  all  to  provide  redress  if  groups  en- 
gaged in  nonreligious  speech  are  denied  use  of  these  same  facilities. 
It  elevates  religious  speech.  It  would  not  guarantee  free  speech 
rights  for  political  groups  or  gay  groups  or  civil  rights  organiza- 
tions or  any  other  conceivable  collection  of  students,  unless  they 
claimed  they  were  engaged  in  religious  speech. 

So,  a  school  principal  generally  allowing  honschool  sponsored 
clubs  would  be  required  by  Federal  law  to  grant  space  to  Methodist 
clubs,  Scientology  clubs,  and  even  Satanist  clubs.  But  he  could  still 
try  to  deny  access  to  a  gay  rights  club  or  an  Hispanic  culture  club. 

It  does  not  make  good  constitutional  sense  nor  good  common 
sense  to  allow  student  groups  to  have  privileged  access  to  facilities 
merely  by  invoking  the  name  of  religion.  The  Christian  socialism 
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clubs  would  be  in  the  schools,  by  Federal  law.  The  Young  Socialist 
Alliance  might  not  be. 

The  Republican  Baptist  Club  is  in  but  the  plain  old  Young  Demo- 
crats or  Young  Democratic  Club  would  be  out. 

This  legislation  seeks  also  to  cover  very  and  potentially  highly 
impressionable  young  people.  It  can  easily  confuse  them  about  gov- 
ernment neutrality  in  regard  to  religion.  For  example,  as  one  court 
very  succinctly  put  it,  I  think,  in  Bell  v.  Little  Axe  Independent 
School  District,  the  school  day  effectively  begins  when  the  student 
boards  the  school  bus  and  the  State  assumes  parental  control. 
Every  activity  of  the  school  thereafter  has  at  least  the  potential  ap- 
pearance or  suggestion  of  officiality  or  State  sponsorship. 

This  proposed  bill  does  not  even  directly  prohibit  faculty  partici- 
pation in  religious  activity  in  school,  so  long  as  that  activity  is  stu- 
dent initiated.  So  coercion,  subtle  or  otherwise,  is  very  likely  to 
occur  when  the  literature  teacher  in  period  one  turns  out  to  be  the 
participant  or  the  monitor  in  the  Lutheran  club  held  in  period  two. 

Even  if  there  is  a  prohibition  by  implication,  as  has  been  suggest- 
ed today,  it  would  still  permit  a  constitutionally  unacceptable  level 
of  official  entanglement  through  monitoring  necessary  to  insure 
order  and  discipline.  State  or  local  school  officials  should  simply 
not  be  given  the  license  to  draw  distinctions  regarding  the  accept- 
ability of  particular  religious  practices,  as  measured  against  the 
other  needs  of  an  educational  system. 

Let  me  turn  now  to  the  remedies  in  this  bill.  They  are  very  dras- 
tic. They  involve  such  drastic  and  Draconian  penalties  that  school 
officials  may  make  very  undesirable  choices  to  avoid  potential 
funding  cutoffs.  Every  school  principal  will  be  forced  to  become  an 
arbiter  of  whether  a  student  group  is  genuinely  interested  in  reli- 
gion or  is  using  the  claim  of  religious  speech  as  a  subterfuge  to  par- 
ticipate in  activity  which  would  otherwise  be  prohibited.  A  princi- 
pal would  not  be  allowed  to  determine  the  truth  or  falsity  of  an 
asserted  religious  belief,  per  se,  but  he  could  still  try  that  Hercule- 
an task  of  assessing  the  good  faith  or  the  sincerity  of  the  student 
making  the  claim. 

Draft  boards  have  lots  of  trouble  doing  that.  I  submit  school  prin- 
cipals will  have  even  greater  trouble.  Students  can  also  be  expected 
to  be  remarkably  creative  about  making  their  claims  for  meeting 
space.  I  don't  think  it  will  be  lost  on  all  students  that  a  few  courts 
have  even  allowed  specific  religious  groups  to  use  illicit  drugs  for 
religious  purposes.  Since  some  Christian  groups  already  claim  that 
much  current  rock  music  is  Satanic,  some  students,  I  am  sure, 
would  undoubtedly  concur,  then  claim  Satanism  as  their  religion, 
just  to  be  guaranteed  an  opportunity  to  listen  to  the  latest  records 
in  their  collections. 

In  addition,  school  officials  could  not  treat  religious  clubs  in  a 
discriminatory  manner.  If  a  nonschool  sponsored  career  club  regu- 
larly invited  outside  guests  to  discuss  vocational  opportunities,  a 
club  protected  under  this  bill  could  similarly  invite  participation  by 
local  pastors  or  officials  of  the  Unification  Church  or  Campus  Cru- 
sade for  Christ. 

Temporarily,  at  least,  it  might  become  difficult  to  distinguish  the 
public  school  classroom  from  a  Sunday  school. 
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And,  on  the  other  hand,  this  kind  of  enforcement  mechanism 
could  lead  some  principals  to  take  the  extremely  cautious  route  of 
prohibiting  all  nonschool  sponsored  student  meetings,  and  in  the 
process  of  doing  that,  curtailing  important  needs,  extracurricular 
activities,  which  would  serve  important  developmental  needs  of 
young  people. 

There  are  also  very  serious  problems  with  the  enforcement  mech- 
anism which  depends  on  the  Department  of  Education  to  conduct 
nationwide  surveillance  of  every  local  school  district  to  check  com- 
pliance with  this  very  vaguely  worded  statute. 

With  rigorous  and,  therefore,  extremely  costly  enforcement,  even 
a  good  faith  error  in  interpreting  the  scope  of  this  bill,  by  a  local 
principal,  could  lead  to  the  termination  of  all  Federal  funding  for  a 
State  secondary  school  system. 

Regrettably,  we  must  look  at  this  legislation  in  light  of  nearly  20 
years  of  massive  resistance  by  many  school  boards  to  the  mandate 
of  the  Supreme  Court  decisions  back  in  1962  and  1963  which  did 
prohibit  government-sponsored  religious  activity.  We've  seen  20 
years  of  subterfuge,  of  avoidance  of  that,  posting  the  Ten  Com- 
mandments in  every  classroom,  student-led  prayers,  Bible  contests, 
time  and  time  again. 

I'm  afraid  that  if  we  pass  this  legislation,  if  this  legislation  were 
passed  in  the  United  States,  in  the  guise  of  neutrality  toward  reli- 
gious speech,  it  would  very  much  more  likely  have  the  effect  of  en- 
couraging even  more  flagrant  disregard  of  established  constitution- 
al principles. 

This  legislation  does  not  simply  put  religion's  foot  in  the  school- 
room door.  It  puts  at  least  half  of  the  leg  in  the  schoolroom  door. 

I  would  strongly  urge  that  this  committee  reject  this  proposal.  It 
will  not  improve  the  quality  of  education  in  America  but  it  will 
create  chaos  in  the  administration  of  our  Nation's  schools.  It  is  an 
invitation  to  mischief  by  those  who  would  like  to  blur  the  distinc- 
tion between  the  role  of  the  schools  and  the  role  of  the  religious 
institutions  in  our  country.  Thank  you. 

Chairman  Perkins.  All  right.  Our  next  witness  is  Prof.  Laurence 
Tribe.  No,  he's  testified  already.  We  have  finished  now  with  the 
first  panel. 

Do  you  have  any  questions,  Mr.  Boucher? 

Mr.  Boucher.  Thank  you,  Mr.  Chairman. 

Chairman  Perkins.  Let's  take  5  minutes,  because  we've  got  an- 
other panel  also. 

Mr.  Boucher.  All  right.  Thank  you,  Mr.  Chairman.  I  will  try  to 
be  brief.  I'd  like  to  ask  Mr.  Lynn,  first,  several  questions.  I  believe 
Mr.  Goodling  said  earlier  that  there  is  a  train  of  cases  which  essen- 
tially guarantees  to  all  groups,  other  than  religious  groups,  access 
to  public  school  facilities.  And  I  question  whether  that's  the  case.  I 
think  that  is  the  case  with  regard  to  postsecondary  education  facili- 
ties, and  there  has  been  one  such  decision. 

Mr.  Goodling.  Since  you're  quoting  me,  would  you  yield? 

Mr.  Boucher.  I  will  be  glad  to  yield.  I  hope  I  haven't  misquoted. 

Mr.  Goodling.  Yes,  you  did,  as  a  matter  of  fact  misquote  me.  I 
indicated  that  there  is  a  Supreme  Court  decision  that  says  that  an 
individual's  right  for  freedom  of  speech  is  not  dropped  when  they 
enter  the  schoolroom  door.  I  didn't  expound  beyond  that. 
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Mr.  Boucher.  Well,  I  apologize  for  misunderstanding,  but  I 
thought  the  statement  had  been  made  earlier  that  there  was  a  pro- 
tection for  all  groups  except  religious  groups,  in  the  present  law.  I 
assume  that  that  is  not  the  case,  and  would  the  panel  agree  that 
that  is  not  the  case? 

Mr.  Lynn.  I  think  Mr.  Goodling  was  referring  to  the  Tinker  deci- 
sion, which  does  say  exactly  what  he  said,  insofar  as  he  quoted  it. 
But  it  also  says  that  it  is  not  a  case  dealing  with  group  participa- 
tion in  the  public  schools.  It  is  akin  to  a  decision  that  certainly  we 
at  the  ACLU  would  agree  to,  that  if  a  young  person  in  a  secondary 
school  wanted  to  say  a  prayer,  an  oral  prayer,  before  eating  lunch, 
there's  nothing  in  any  Supreme  Court  decision  that  would  deny 
him  or  her  that  right. 

But  this  Tinker  decision  does  not  establish  the  principle  that 
clubs  meeting  for  any  purpose  can  meet  in  the  public  schools.  Some 
might  wish  it  did.  It  simply  does  not. 

Mr.  Boucher.  I  gather  that  the  thrust  of  your  testimony,  Mr. 
Lynn,  is  that  the  ACLU  does  not  oppose  a  genuine  neutral  univer- 
sal access,  as  long  as  it  is  the  decision  of  the  local  school  district  to 
provide  that  access.  So,  you're  not  interested  in  seeing  that  reli- 
gious groups  are  totally  excluded;  you  are  simply  interested  in 
seeing  that  neutral  legislation  is  passed,  if  anything  is  passed.  Is 
that  a  fair  statement,  or  does  that  go  beyond  your  position? 

Mr.  Lynn.  I  think  we  would  have  to  go  one  step  further  because 
unlike  every  other  kind  of  speech 

Chairman  Perkins.  That's  not  what  he  said. 

Mr.  Lynn.  Just  one  step.  But  I  think  we  would  have  to  concede 
that  we  maintain  a  difficulty,  because  in  regard  to  the  establish- 
ment clause,  there  is  no  establishment  clause  that  in  any  way  tem- 
pers speech  about  politics  or  economics  or  philosophy.  But  there  is 
that  establishment  clause  which  tempers  the  free  exercise  of  this 
one  thing,  religion,  and  religion  is  in  a  preferred  status  in  some  re- 
gards, as  Mr.  Tribe  mentioned.  But  in  regard  to  government  in- 
volvement, it  is  not  in  a  preferred  state.  It  is  not,  in  that  sense,  in 
an  equal  state.  It  must  be  tempered  by  the  proscription  against  the 
establishment  of  religion. 

Mr.  Boucher.  OK.  I'm  going  to  ask  you  what  I  guess  is  the  hard 
question  at  this  point.  If  this  committee  were  to  amend  the  bill  to 
strike  the  word  "religious"  on  page  2,  line  10,  to  simply  say  that  no 
school  district,  once  it  has  established  an  open  forum,  may  limit 
groups  participating  in  that  open  forum,  as  well  as  based  upon  the 
content  of  the  speech.  What  would  the  ACLU's  position  then  be? 

Mr.  Lynn.  The  ACLU  would,  of  course,  be  immediately  called 
upon  to  do  a  great  deal  of  litigation  on  behalf  of  all  kinds  of 
groups.  I  think  that  we  would,  even  if  it  were  worded  that  way, 
still  have  some  problems  because  of  the  possibility,  even  in  that 
language,  of  the  entanglement  of  the  State  with  religious  activity. 
So,  I  am  afraid  that  we  could  not  give  our  wholehearted  endorse- 
ment to  a  bill  that  read  in  that  manner. 

Mr.  Boucher.  Let  me  ask  one  final  question.  Much  has  been  said 
already  about  whether  we  should  have  an  administrative  remedy 
or  a  judicial  remedy  for  violations  of  this  act.  Your  position,  I 
assume,  would  be  that  a  judicial  remedy  would  be  more  proper,  if 
there  has  to  be  legislation  at  all. 
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Mr.  Lynn.  Well,  I  think  it's  certainly  true  that  if  we  have  to 
have  legislation,  it  would  be  much  more  appropriate  to  have  a  judi- 
cial remedy,  particularly  one  that  was  provided,  injunctive  relief. 
I'm  not  so  sure  about  damages.  I  think  that  gets  into  a  very  diffi- 
cult area.  But  it  is  also  true  that  we  would  see,  then,  the  opportuni- 
ty, with  judicial  remedies,  for  people  who  truly  feel  agrieved  by 
whatever  the  legislation  looks  like  at  the  time  that  it's  passed,  to 
go  in  on  their  own  initiative  and  bring  a  suit,  and  not  depend  on 
the  vagaries  of  the  Department  of  Education  to  write  regulations 
and  then  make  decisions  about  who  ought  to  be  subject  to  the  bill. 

So,  judicial  remedies  are  far  superior.  They  make  more  sense,  I 
would  think,  from  all  sides. 

Mr.  Boucher.  The  statement  has  been  made  here  today  that  if 
this  committee  appends  a  judicial  remedy  to  this  measure,  the  bill 
then  would  be  sequentially  referred  to  the  House  Committee  on  the 
Judiciary,  and  that  that  might  well  spell  the  end  of  the  legislation. 

As  I  understand  the  procedures  of  the  House,  and  you  might  cor- 
rect me,  or  other  members  of  the  panel  who  are  familiar  with  them 
might  comment,  that  would  not  necessarily  be  the  case,  even  if  the 
committee  did  not  favorably  act  upon  the  bill.  Because  once  re- 
ferred to  the  committee,  the  committee  would  have  a  finite  period 
of  time  within  which  to  act.  If  the  committee  did  not  act  within 
that  time,  the  legislation  would  no  longer  be  within  the  commit- 
tee's jurisdiction,  and  it  could  then  proceed  to  the  Rules  Committee 
for  further  disposition. 

In  the  event  that  the  committee  chose  to  act  unfavorably  to- 
wards the  measure,  there  would  simply  be  a  reporting  of  the  bill 
from  Judiciary  with  an  unfavorable  recommendation.  Then  that 
measure  would  go  to  the  Rules  Committee  for  further  consider- 
ation. 

Now,  have  I  fairly  stated,  in  your  understanding,  the  rules  of 
procedure,  in  the  event  that  this  committee  appends  a  judicial 
remedy? 

Mr.  Lynn.  That  is  my  understanding  of  the  matter,  that  it  would 
not  be  possible  to  scuttle,  as  I  think  the  word  was  used,  this  bill,  by 
simply  referring  it,  and  I  think  that  it  is  understandable 

Chairman  Perkins.  Mr.  Goodling. 

Mr.  Goodling.  I  don't  know  that  he  was  finished.  I  was  just 
going  to  say  what  may  be  legal  and  what  is  actually  practiced  in 
the  Congress  of  the  United  States  are  two  totally  different  things. 

Mr.  Boucher.  Thank  you,  Mr.  Lynn,  and  thank  you,  Mr.  Chair- 
man. 

Mr.  Goodling.  Legislatively  we  don't  follow  laws. 

Just  one  or  two  questions.  It  would  be  interesting  to  have  Mr. 
Lynn  and  Mr.  Tribe  only  before  us  and  ask  them  the  same  question 
and  see  what  kind  of  answers  we  would  get  and  give  them  about  15 
minutes  to  really  debate  the  issue.  I  think  that  would  be  an  inter- 
esting experience.  But,  nevertheless,  that  won't  happen. 

Let  me,  first  of  all,  say  to  Mr.  Ericsson,  when  you  were  talking 
about  your  experiences  in  the  Philadelphia  High  School  I  was 
laughing.  But  I  wasn't  trying  to  be  impolite,  I  was  merely  laughing 
because  what  you  said  was  so  different  than  anything  I  had  ever 
experienced  while  I  was  a  high  school  student  or  while  I  worked 
with  high  school  students  for  22  years.  First,  they  never  knew  what 
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the  student — the  athletes  didn't  know  what  the  student  was  read- 
ing from  when  they  were  in  assembly  and,  second,  I  guarantee  you 
they  never  heard  what  was  being  read  in  the  student  assembly,  so 
that's  why  I  was  laughing.  Your  school,  apparently,  was  quite  dif- 
ferent and  apparently  they  did  listen  to  those  10  verses  of  the  Bible 
that  were  read  and  took  them  very  seriously  and  even  knew  what 
part  of  the  Bible  they  came  from.  That  was  different  from  my  expe- 
rience as  a  student  and  my  experience  of  22  years  of  working  with 
secondary  students. 

Mr.  Lynn,  I  have  an  opposite  concern  from  yours.  Your  concern 
is  what  will  happen  if  this  legislation  is  passed,  in  relationship  to 
the  elimination  of  clubs.  I  have  a  feeling  that  the  opposite  is  going 
to  happen.  If  some  action  isn't  taken  of  some  kind  to  clarify  this 
whole  situation,  I  believe  you're  going  to  see  club  periods  disappear 
rather  rapidly  simply  because,  as  I  saw  in  the  last  years  that  I  was 
in  the  school  business,  administrators  as  well  as  board  members 
were  beginning  to  become  more  concerned  and  more  afraid  of 
having  any  club  period  because  of  litigation,  and  an  uproar  from 
the  community. 

As  I  indicated,  you  know,  we  had  Bible  club  for  22  years  when  I 
was  in  the  school  business,  and  we  never  had  any  controversy 
whatsoever.  The  controversy  only  came  after  the  Supreme  Court 
ruling,  when  the  administrators  and  the  boards  were  trying  to 
decide  what  exactly  the  Supreme  Court  had  said.  Some  said  they 
ruled  that  you  couldn't  have  Bible  club.  Now,  I  continued  having 
Bible  club  because  I  didn't  think  that's  what  the  Supreme  Court 
said  and  my  board  didn't  force  me  to  stop  having  Bible  club.  It  was 
a  choice.  You  tried  to  get  the  students  to  select  as  many  clubs  as 
they  possibly  could  so  you  didn't  have  them  all  ending  up  in  a 
study  hall,  which  is  where  all  of  those  students  went  who  didn't 
have  a  club,  or  didn't  want  a  club  period. 

So,  I  have  a  reverse  concern. 

But  let  me  just  ask  all  of  you  one  question.  Did  the  Supreme 
Court  say  that,  when  you  have  a  club  period  for  students,  that 
Bible  club  is  one  that  cannot  be  on  that  list  of  student-selected 
clubs  that  they  want  to  have  offered  in  that  period?  Is  that  what 
the  Supreme  Court  said?  The  Supreme  Court  hasn't  acted  on  it,  to 
the  best  of  my  knowledge,  at  this  point.  But  some  lower  courts,  ap- 
parently, have.  Is  it  your  interpretation,  any  of  you,  that  the  Su- 
preme Court  said  when  you  have  60  clubs  or  50  clubs  that,  Bible 
club  may  not  be  one  of  them? 

Mr.  Ericsson.  Mr.  Goodling,  if  I  could  answer  that.  The  Supreme 
Court  has,  again,  not  dealt  with  the  Bible  club  issue  specifically. 
But  in  the  1962-63  decisions  what  it  struck  down  was  State-initiat- 
ed, school-sponsored  and  teacher-led,  and  the  role  of  the  teacher  is 
critical,  and  that's  come  up  today. 

What  was  the  role  of  the  teacher  in  Williamsport?  The  role  of 
the  teacher  was  they  would  open  up  the  room,  take  attendance,  be- 
cause it  was  during  the  school  day,  sat  in  the  back  of  the  room  and 
graded  papers.  In  the  6  years  when  I  was  involved  in  Bible  club  in 
L.A.  public  schools,  for  6  years  the  teacher  never  got  involved  in 
the  content  of  the  meeting.  They  opened  up  the  room,  sat  by  the 
desk,  and  they  were  there  to  keep  order,  not  to  be  involved  in  the 
content.   And  I  think  that's  clear  in  the  testimony  that's  gone 
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before  and  the  various  students  that  have  come  here,  that  teachers 
are  not  involved  in  the  content  of  these  Bible  studies. 

But  they  are  needed  there  for  insurance  purposes.  State  law  re- 
quires some  adult  presence.  That's  fine.  They  can  sit  in  the  back  of 
the  room.  And  to  say  it  can't  happen,  that  there  may  be  abuses, 
yes,  there  may  be  abuses.  But  we  don't  throw  out  the  baby  with  the 
bathwater,  because  there  may  be  an  occasional  abuse. 

The  teacher  can  be  involved  in  some  fashion  of  keeping  order  but 
when  they  get  involved  in  the  content,  leading  in  some  kind  of  de- 
votional exercise,  giving  their  opinion  as  to  what  is  proper  doctrine, 
and  so  on,  and  again,  in  28  years  of  being  involved  in  campus  ac- 
tivities, in  my  own  experience,  I  have  never  heard  a  debate  in  any 
of  these  clubs  over  which  version  of  the  Bible  are  we  going  to 
follow  except  for  discussion  about,  you  know,  the  "Living  Bible" 
says  this,  the  "Scofield"  says  this,  the  "New  American  Standard" 
says  this,  but  debate  about  which  one  and  having  to  call  on  a 
teacher  as  a  referee,  that  has  never  happened  in  my  memory. 

Mr.  Ungar.  May  I  respond  to  your  question,  sir? 

Mr.  Goodling.  Yes. 

Mr.  Ungar.  The  Supreme  Court,  assuming  that  your  question  re- 
lates to  a  school  which  has  created  a  limited  public  forum,  if  a 
school  has  created  a  limit  public  forum,  that  is,  it  has  some  extra- 
curricular activities  and  clubs,  the  Supreme  Court  has  not  spoken 
on  that  issue.  And,  in  fact,  it  specifically  reserved  that  question  in 
Widmar,  in  a  footnote. 

As  I  mentioned  before,  there  are  lower  Federal  courts,  two  of 
which  have  said  that  such  a  club — its  holding  would  apply  that 
such  a  club  would  be  unconstitutional.  In  Bender  Judge  Nealon 
said  on  the  particular  facts  of  Bender,  it  is  not  unconstitutional. 
And  that  is  before  the  third  circuit,  sir. 

Chairman  Perkins.  Mr.  Hayes,  any  questions? 

Mr.  Hayes.  I  have  some  problems  with  our  legislative  priorities, 
Mr.  Chairman.  You  know,  it's  a  general  thing  here. 

I  would  be  all  for  this  kind  of  legislation  if  I  had  a  feeling  that  it 
was  going  to  eliminate  hunger  or  restore  school  lunches  that  have 
been  cut,  or  student  loans  that  have  been  cut,  or  restore  food 
stamps,  or  would  create  adherence  to  the  Supreme  Court  decision 
which  was  adopted  in  1954,  and  in  someplaces  we  are  still  strug- 
gling trying  to  get  that  lived  up  to. 

So,  I  just  want  to  know — it  bothers  me,  the  voting  rights  legisla- 
tion that  was  passed  back  in  the  early  sixties,  and  is  being  circum- 
vented in  some  States  in  these  United  States  of  ours,  where  you 
have  two  primaries  in  order  to  avoid  it.  These  are  the  kind  of 
things  that  bother  me  when  I  look  at  new  legislation.  I'd  like  to 
ask,  if  I  might,  Mr.  Ericsson,  can  you  just  explain  to  me,  when 
you're  talking  about  equal  access,  which  I  support  equal  access,  as 
to  who  would  access  it,  if  we  really  mean  it. 

How  would  we  avoid,  under  your — if  you  changed  this,  law  as  it 
is  now  written,  the  Ku  Klux  Klan  or  some  other  antidemocratic  or- 
ganization, couching  themselves  under  some  religious  doctrine,  and 
using  the  schools  as  a  mechanism  to  promote  their  doctrine? 

Mr.  Ericsson.  Well,  again,  equal  access — we're  trying  to  address 
a  problem  here  which  has  cropped  up,  as  I  indicated,  in  campus 
after  campus,  of  religious  groups  being  the  only  groups,  or  a  Bible 
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club  being  the  only  club,  that  is  not  allowed  to  meet  on  campus, 
because  of  its  religious  content. 

In  terms  of  how  the  school  districts — how  they  are  permitted  to 
establish  neutral,  time,  place,  manner  restrictions,  Principal  Luke 
Thornton,  from  southern  Florida,  who  testified  at  these  hearings 
last  June,  indicated  that  what  they  do  in  their  schools  is  they  es- 
tablish requirements  or  criteria  that  there  be  a  minimum  number 
of  students,  for  instance,  10  students,  in  order  to  be  allowed  to 
meet.  If  there  are  not  10  students,  they  are  not  allowed  to  meet. 
And  there  are  other  time,  place,  manner  restrictions  that  are  cus- 
tomarily followed  and  applied  in  the  public  schools  that  can  be 
used. 

So,  yes,  again,  there  may  be  unpopular  groups.  There  may  be 
cult  groups.  There  may  be  groups  who  parade  under  the  flag  of  re- 
ligion. And  I  would  say  that  just  because  legislation  may  be  diffi- 
cult, to  some  extent,  because  we  can  conceive  of  just  about  any 
problem — my  law  professor  used  to  say  at  the  beginning  of  the 
class  sometimes,  he'd  say,  "Is  it  conceivable  that  *  *  *"  and  then 
he  would  lay  out  an  example,  and  he  would  say,  "Of  course  it's  con- 
ceivable, I  have  just  conceived  it.  But  highly  improbable."  And  I 
guess  we  can  conceive  of  the  slaughter  situations  and  all  the  rest, 
but  there  are  ways  that  that  can  be  dealt  with. 

Mr.  Goodling.  Would  the  gentleman  yield? 

Mr.  Hayes.  Yes. 

Mr.  Goodling.  I  just  wanted  to  say  that  during  our  ERA  debate 
last  year  our  Speaker  said  loud  and  clear  that  he  determines  what 
legislation  comes  before  us  and  when  it  comes.  So,  you  will  have  to 
get  after  him  to  move  some  of  the  other  important  legislation. 

Mr.  Bartlett.  Mr.  Chairman? 

Chairman  Perkins.  Mr.  Bartlett? 

Mr.  Bartlett.  Thank  you,  Mr.  Chairman.  I  will  try  to  be  brief. 

I  was  going  to  welcome  a  fellow  Texan,  James  Dunn,  of  the  Bap- 
tist Commission,  who  was  here  earlier,  but  I  had  assured  him,  in 
the  meantime,  that  I  was  going  to  inquire  as  to  whether  his  advo- 
cacy of  a  closed  rule  on  the  floor,  which  the  chairman  has  said  that 
he  wouldn't  support,  was  in  fact  something  that  would  advocate 
freedom  of  speech  for  everyone  except  congressmen.  Laughter.] 

Mr.  Bartlett.  But  after  he  learned  I  was  going  to  ask  that  he 
promptly  left,  I  see.  So  I  won't  ask  it. 

Mr.  Chairman,  I  am  supportive  of  this  legislation  or  legislation 
like  it.  I  have  been  supportive,  as  you  know,  of  H.R.  2732,  original- 
ly introduced  by  Congressman  Lott,  which  now,  as  I  understand  it, 
has  been  changed  and  modified  and  compromised,  as  is  the  legisla- 
tive process.  It  now  includes,  I  think,  some  accommodation  and  it 
would  be  my  opinion  that  that  would  be  a  better  vehicle  in  terms 
of  its  soundness  and  legislative  history  to  mark  up,  but  when  we 
get  to  the  markup  I  know  that  we  will  make  the  decision  at  that 
point. 

I  have  one  very  specific  comment,  and  some  of  the  proponents  of 
this  legislation  might  be  able  to  comment  on  it.  In  section  3,  sub- 
section 2,  lines  12  and  13,  my  concern  is  that  I  think  we  ought  to 
be  absolutely  clear  in  this  legislation  that  it  is  the  intent  of  this 
committee  and  of  this  Congress  to  provide,  to  permit,  a  teacher  to 
be  a,  quote,  "sponsor",  or  an  adviser  in  some  way.  If  the  school  re- 
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quires  that  teachers  be  present  at  other  school-sponsored  groups, 
the  school  can't  prohibit  a  religious  activity  just  because  they  don't 
permit  a  teacher  to  be  present — or  this  law  doesn't  permit  a  teach- 
er to  be  present. 

And  is  it  the  proponents',  then,  testimony  that  you  would  have 
the  legislation  drafted  in  a  way  that  makes  it  very  clear  that  a 
teacher  is  permitted  to  be  present  if  the  school  requires  it? 

Mr.  Ericsson.  Again,  the  teacher's  presence  should  not  immedi- 
ately make  the  meeting  unconstitutional  or  illegal.  It's  the  role  of 
the  teacher.  And  what  we  recommend,  as  was  done  in  the  Wil- 
liamsport  situation,  that  the  role  of  the  teacher  was  that  of  a  con- 
tact person.  The  term  of  a  "teacher,  sponsor,  adviser,  monitor," 
those  all  have  connotations.  And  we  suggest  something  like  a  con- 
tact person  so  that  the  students  know  who  to  contact  in  the  event 
they  have  questions  on  it. 

Mr.  Bartlett.  I  understand.  And  that's  been  your  consistent  tes- 
timony. 

Mr.  Ericsson.  Yes. 

Mr.  Bartlett.  It  would  be  my  hope  that  we  could  take  that  testi- 
mony and  make  sure  that  we  make  it  clear  in  the  language  of  the 
bill.  The  bill  now  says  that  such  a  meeting  of  a  religious  group  is 
prohibited  if  there  is  sponsorship  of  the  meeting  by  the  school  gov- 
ernment or  its  agents  and  employees.  And  I  think  we  need  to  more 
narrowly  define  what  "sponsorship"  means  so  that  if  a  school  re- 
quires that  a  teacher  be  present  in  the  room,  that  that  doesn't 
mean  that  a  religious  meeting  cannot  occur. 

Mr.  Ericsson.  I  agree. 

Mr.  Bartlett.  And  I  think  that  to  this  member  anyway,  that 
would  be  my  primary  concern  with  the  wording  change  in  the  leg- 
islation at  this  point.  And  I  thank  the  gentleman. 

Chairman  Perkins.  Let  me  thank  all  of  you  on  the  panel. 

Your  testimony  has  been  very  helpful  to  the  committee,  all  of 
you. 

The  next  panel,  come  around.  Mr.  Montgomery,  Mr.  Alpern,  The 
Reverend  Dean  Kelley,  Edd  Doerr,  Mitchell  A.  Tyner,  Rev.  Berg- 
strom,  and  Ruti  Teitel. 

We'll  hear  from  you  first,  Mr.  Montgomery. 

STATEMENT  OF  A  PANEL  OF  WITNESSES:  FOREST  D.  MONTGOM- 
ERY, COUNSEL,  NATIONAL  ASSOCIATION  OF  EVANGELICALS; 
ROBERT  Z.  ALPERN,  DIRECTOR,  WASHINGTON  OFFICE,  UNITAR- 
IAN UNIVERSALIST  ASSOCIATION;  THE  REVEREND  DEAN 
KELLEY,  DIRECTOR  FOR  RELIGIOUS  AND  CIVIL  LIBERTY,  NA- 
TIONAL COUNCIL  OF  THE  CHURCHES  OF  CHRIST;  EDD  DOERR, 
EXECUTIVE  DIRECTOR,  AMERICANS  FOR  RELIGIOUS  LIBERTY; 
MITCHELL  A.  TYNER,  LEGAL  COUNSEL,  DEPARTMENT  OF 
PUBLIC  AFFAIRS,  GENERAL  CONFERENCE  OF  SEVENTH-DAY 
ADVENTISTS;  REVEREND  CHARLES  BERGSTROM,  DIRECTOR, 
OFFICE  FOR  GOVERNMENTAL  AFFAIRS,  LUTHERAN  COUNCIL, 
U.S.A.;  AND  RUTI  TEITEL,  ASSISTANT  DIRECTOR,  LEGAL  AF- 
FAIRS DIVISION,  ANTI-DEFAMATION  LEAGUE  OF  B'NAI  B'RITH 

[Prepared  statement  of  Forest  D.  Montgomery  follows:] 
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Prepared  Statement  of  Forest  D.  Montgomery,  Counsel,  Office  of  Pubuc 
Affairs,  National  Association  of  Evangelicals,  March  28,  1984 

Mr.  Chairman  and  Members  of  the  Committee:  The  National  Association  of  Evan- 
gelicals appreciates  this  opportunity  to  testify  again  on  proposed  equal  access  legis- 
lation. Our  brief  remarks  today  augment  NAE  equal  access  testimony  before  this 
Committee  on  October  19,  1983,  and  before  the  Senate  Judiciary  Committee  on 
April  28,  1983  (copies  attached).  In  our  previous  testimony  we  staked  out  the  consti- 
tutional and  legal  grounds  which  underpin  this  equal  access  legislation.  The  Reli- 
gious Speech  Protection  Act,  H.R.  4996,  would  protect  public  high  school  students 
who  want  to  meet  on  their  own  for  student-initiated  religious  expression  from  dis- 
crimination because  of  the  religious  content  of  their  speech.  We  are  gratified  that 
this  Committee  has  moved  swiftly  following  defeat  of  the  voluntary  school  prayer 
constitutional  amendment  to  address  the  real  school  prayer  issue — free  speech. 

We  are  deeply  concerned  about  the  future  of  our  young  people.  Teenage  problems 
have  reached  a  magnitude  that  demands  action,  and  action  now.  In  the  next  hour  of 
this  hearing,  among  America's  teenagers,  there  will  be— 114  runaways,  28  births  out 
of  wedlock,  44  abortions,  1370  uses  of  drugs  by  regular  drug  takers,  376  drunk  on 
some  from  of  alcohol,  570  victims  of  broken  homes,  476  beaten  or  abused,  58  suicide 
attempts,  and  1  suicide  (at  least). 

Almost  30  million  teenagers  walk  the  halls  of  our  junior  and  senior  public  high 
schools.  Many  of  them  are  hurting.  More  teenagers  feel  life  is  hopeless  than  at  any 
time  in  our  nation's  history.  Some  say  nothing  in  life  is  worthwhile;  there  is  a  sea  of 
confusion.  Underneath  the  shell  of  indifference  and  self-assurance  our  children  are 
crying  for  help.  That  help  can  sometimes  come  from  their  peers. 

Yet  there  are  those  who  would  deny  any  opportunity  for  high  school  students  to 
meet  on  their  own  to  share  their  religious  faith.  We  are  told  that  religion  belongs  in 
the  home  and  the  church.  We  are  told  that  prayers  are  too  sacred  for  the  public 
school — that  they  should  be  said  in  the  privacy  of  one's  closet.  Such  statements  are 
not  just  poor  theology;  they  exhibit  a  callous  indifference  to  the  plight  of  high  school 
students  who  might  be  helped  if  they  had  the  opportunity  to  attend  some  student- 
initiated  religious  activity. 

Today  a  great  deal  of  hostility  confronts  any  kind  of  religious  expression  in  the 
public  school  environment.  God  is  largely  ignored  in  public  school  classrooms,  where 
young  minds  develop  their  values  and  their  understanding  of  life.  Equal  access  legis- 
lation would  help  address  this  problem  by  allowing  students  to  voluntarily  meet  to 
discuss  ideas  of  science,  government,  literature,  ethics  and  philosophy  in  the  context 
of  religious  faith  and  tradition. 

The  sharing  of  religious  faith  with  one's  peers  in  a  public  high  school  can  meet  a 
need  unaddressed  by  home  or  church.  It  involves  a  different  community  with  which 
a  large  proportion  of  one's  daily  life  is  spent,  and  people  who  can  identify  with  the 
pressures  of  the  high  school  environment.  If  one  can  share  religious  insights  on  a 
mutually  agreeable  basis,  without  imposing  on  the  rights  of  others,  that  can  meet  a 
need  unmet  at  another  time  or  in  another  place. 

Student-initiated  religious  speech  must  be  allowed  in  our  public  high  schools  if 
free  speech  and  free  exercise  of  religion  are  to  remain  among  our  liberties.  Equal 
access  legislation  would  not  impair  the  ability  of  public  schools  to  regulate  time, 
place,  and  manner  of  religious  or  nonreligious  speech.  It  would  not  create  a  right  to 
pray  out  loud  in  the  middle  of  math  class.  It  would  not  require  schools  to  allow  stu- 
dent meetings  in  general  if  schools  do  not  wish  to.  It  would  simply  place  student 
religious  speech  on  the  same  footing  as  other  student-initiated  speech.  The  present 
day  paranoia  about  religious  expression  in  the  public  schools  must  end. 

Let  me  conclude  with  an  observation  about  the  position  on  equal  access  of  the 
American  Civil  Liberties  Union,  as  reported  in  today's  New  York  Times.  The  ACLU 
is  said  to  have  "sharply  attacked  the  proposed  legislation  as  giving  a  preferred  place 
to  religious  groups."  That  statement  is  patently  false.  We  ask  only  that  student  reli- 
gious groups  be  treated  no  differently  from  student  nonreligious  groups.  That  is 
what  equal  protection  of  the  laws  is  all  about. 


Prepared  Statement  of  Robert  P.  Dugan,  Jr.,  Director,  Office  of  Pubuc 
Affairs,  National  Association  of  Evangelicals,  October  19,  1983 

Mr.  Chairman  and  Members  of  the  Committee:  The  National  Association  of  Evan- 
gelicals appreciates  this  opportunity  to  testify  on  the  proposed  Equal  Access  Act. 
That  act  would  provide  an  equal  opportunity  in  public  schools  to  students  who  wish 
to  meet  voluntarily  for  religious  purposes.  We  are  gratified  that  this  committee  has 
recognized  the  importance  of  this  civil  rights  issue  by  scheduling  three  days  of  hear- 
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ings.  I  can  assure  you  that  the  American  people,  by  and  large,  want  to  see  opportu- 
nity for  some  acknowledgment  of  God  in  the  nation's  public  schools. 

There  are  those  who  say  that  any  such  measure  is  at  most  symbolic  and  thus  un- 
necessary. I  would  respond,  first,  that  according  students  who  wish  to  express  reli- 
gious thoughts  the  same  rights  as  students  expressing  nonreligious  thoughts  is  far 
more  than  symbolic.  It  would  reinforce  the  basic  civil  rights  of  free  speech,  free  as- 
sociation, and  free  exercise  of  religion  as  well  as  equal  protection  of  laws.  Second,  I 
would  say  that  symbolism  can  be  extremely  important.  The  enactment  of  this  im- 
portant measure  would  send  a  much  needed  message  to  the  American  people — that 
our  public  schools  need  not  be  a  sterile  secular  enviornment,  but  can  accommodate 
student-initiated  and  student-run  meetings  of  a  religious  character. 

I  cannot  help  but  stop  and  wonder  why  we  have  to  be  urging  Congress  to  take 
action  to  secure  basic  rights  thought  to  be  guaranteed  by  the  Bill  of  Rights.  Howev- 
er, cases  such  as  Brandon  and  Lubbock  testify  to  the  need.  Even  the  favorable  Wil- 
liamsport  case  is  so  hedged  about  with  caveats  that  its  result  is  heavily  dependent 
on  its  particular  facts,  that  any  deviation  in  the  factual  pattern  of  future  cases  is 
bound  to  invite  continued  challenges. 

Let  me  stress  the  critical  distinction  between  state-initiated  and  state-sponsored 
religious  rituals,  as  opposed  to  student-initiated  and  student-run  religious  meetings 
which  are  held  during  noninstructional  periods.  The  Supreme  Court  school  prayer 
cases — Engel  v.  Vitale  (1962)  and  Abington  School  District  v.  Schempp  (1963) — 
barred  from  public  schools  as  a  violation  of  the  Establishment  Clause  both  govern- 
ment-sponsored prayers  and  government-sponsored  devotional  reading  of  the  Bible. 
Despite  the  irrelevance  of  those  cases  to  the  issue  of  student-initiated  religious  ex- 
pression, some  courts  have  persisted  in  viewing  those  cases  as  a  virtual  bar  to  any 
religious  expression  by  public  school  students.  Fortunately,  the  situation  has  at  least 
been  resolved  at  the  college  and  university  level  by  the  Supreme  Court  in  Widmar 
v.  Vincent.  The  Court  held  that  a  state  university  could  not  exclude  a  religious  stu- 
dent group  because  of  the  religious  content  of  its  speech.  The  same  rule  of  law 
should  be  operative  in  the  public  schools — whenever  student  groups  are  permitted 
to  meet  on  their  own. 

The  Civil  Rights  Commission  has  just  released  a  79-page  statement  on  religious 
freedom  titled  "Religion  in  the  Constitution:  A  Delicate  Balance."  The  Commission 
concludes  at  page  79  that  "Those  in  a  capacity  to  balance  free  exercise  of  rights 
against  other  legitimate  public  interest  should  give  the  free  exercise  of  religion  the 
widest  possible  latitude." 

The  "equal  access"  concept  embodied  in  the  proposed  legislation  is  entirely  con- 
sistent with  that  laudable  goal  of  the  Civil  Rights  Commission.  It  would  enable 
public  school  administrators  to  accommodate  the  free  speech,  free  association,  and 
free  exercise  rights  of  the  students  without  in  any  way  sponsoring  or  approving  the 
content  of  the  students'  religious  speech.  As  the  Supreme  Court  said  in  the  Widmar 
v.  Vincent  case,  "an  open  forum  [for  various  student  groups]  in  a  public  university 
does  not  confer  any  imprimatur  of  State  approval  on  religious  sects  or  practices.  ' 
We  reject  the  specious  contention  that  merely  allowing  students  to  express  a  reli- 
gious thought  on  the  school  campus  somehow  amounts  to  the  establishment  of  reli- 
gion in  the  consitutional  sense.  Surely  a  primary  function  of  our  public  schools  is  to 
teach  students  to  think  for  themselves,  to  challenge,  to  question — that  is  what  aca- 
demic freedom  is  all  about.  Moreover,  to  suppress  speech  with  religious  content, 
when  nonreligious  speech  is  permitted,  is  patent  discrimination  and  blatant  censor- 
ship. Do  we  really  want  to  see  school  administrators  and  teachers  patrolling  the 
school  premises  to  insure  that  a  religious  thought  does  not  inadvertently  intrude 
into  student  conversation? 

The  First  Amendment  does  not  bar  reasonable  governmental  efforts  to  accommo- 
date free  exercise  of  religion.  Building  on  that  basic  premise,  Congress  should  be 
able  to  formulate  suitable  relief  that  will  be  acceptable  to  the  vast  majority  of 
Americans.  No  measure,  of  course,  is  going  to  be  acceptable  to  those  who  cry  croco- 
dile tears  over  what  they  characterize  as  an  attack  on  the  First  Amendment.  They 
want  the  present  warped  Establishment  Clause  analysis,  which  is  so  much  in  fash- 
ion in  some  of  our  federal  courts,  to  be  extended  until  every  vestige  of  religious  free 
speech  is  banned  from  the  public  school  classroom. 

In  effect,  First  Amendment  judicial  analysis  has  proceeded  along  the  following 
lines.  Students  enjoy  constitutional  rights  like  other  Americans.  If  they  meet  on  the 
school  grounds  for  religious  reasons,  however,  there  is  necessarily  a  "symbolic  infer- 
ence" of  state  sponsorship.  That  symbolic  inference,  said  the  Brandon  court,  is  "too 
dangerous  to  permit."  Therefore  students  must  be  denied  equal  protection  of  the 
laws;  they  must  be  denied  free  speech;  they  must  be  denied  free  exercise  of  religion. 
The  courts  in  cases  such  as  Brandon  and  Lubbock  have  dismally  failed  to  distin- 
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guish  between  state-composed  prayer  and  state-sponsored  religious  devotions,  as  op- 
posed to  student-initiated  and  student-run  religious  activity.  Students  who  are 
studying  foreign  languages,  conducting  laboratory  experiments,  writing  essays,  and 
so  forth,  are  fully  capable  of  distinguishing  between  activities  the  school  sponsors 
and  extracurricular  activities  the  students  initiate  on  their  own.  As  people  become 
increasingly  familiar  with  the  case  law,  they  are  demanding  action  to  end  repres- 
sion of  the  religious  liberty  of  their  children.  Americans,  97%  of  whom  profess  some 
belief  in  God,  are  not  going  to  acquiesce  in  the  affront  to  religious  liberty  perpetuat- 
ed by  federal  courts  in  the  name,  ironically,  of  religious  liberty. 

In  Walz  v.  Tax  Commission,  397  U.S.  664,  669  (1970),  Chief  Justice  Burger,  speak- 
ing for  the  Court,  said:  "[T]here  is  room  for  play  in  the  joints  [of  the  First  Amend- 
ment] productive  of  a  benevolent  neutrality  which  will  permit  religious  exercise  to 
exist  without  sponsorship  and  without  interference."  But  government  neutrality 
today  is  often  a  myth.  The  students  in  Brandon  stated  they  were  not  seeking  faculty 
supervision  or  other  government  involvement.  They  sought  not  sponsorship;  they 
asked  only  to  meet  undisturbed. 

Those  who  oppose  this  legislation  can  be  expected  to  rely  on  Jefferson's  now  fa- 
miliar words  that  the  Establishment  Clause  was  intended  to  erect  "a  wall  of  separa- 
tion between  church  and  State."  An  absolutist  interpretation  of  that  phrase  contra- 
dicts Jefferson's  own  practice.  In  his  Regulations  for  the  University  of  Virginia, 
which  he  founded  and  which  has  always  been  supported  with  public  funds,  Jefferson 
encourage  students  to  worship  together  on  campus  according  to  their  respective  reli- 
gious beliefs.  (Cord,  Separation  of  Church  and  State— Historical  Fact  and  Current 
Fiction,  135-36  (1982).) 

While  wholeheartedly  endorsing  the  equal  access  concept,  we  suggest  some  techni- 
cal modifications  in  the  bill.  First,  we  see  no  need  to  include  in  its  ambit  public  col- 
leges and  universities  because  of  Widmar  v.  Vincent.  Second,  we  would  not  include 
faculty  in  the  coverage.  Such  inclusion  addresses  a  problem  that  doesn't  exist,  and 
creates  problems  by  raising  questions  of  state  sponsorship  because  of  faculty  partici- 
pation. 


Prepared  Statement  of  Forest  D.  Montgomery,  Counsel,  Office  of  Public 
Affairs,  National  Association  of  Evangelicals,  April  28 

Mr.  Chairman  and  Members  of  the  Committee: 

My  name  is  Forest  Montgomery;  I  am  Counsel  of  the  Office  of  Public  Affairs  of 
the  National  Association  of  Evangelicals.  The  NAE  is  an  association  of  some  36,000 
churches  included  within  forty-three  member  denominations  and  an  additional 
thirty-five  nonmember  denominations.  We  serve  a  constituency  of  10-15  million 
people  through  our  commissions  and  affiliates,  such  as  World  Relief  and  National 
Religious  Broadcasters.  I  appreciate  the  opportunity  to  appear  before  this  Commit- 
tee to  discuss  the  so-called  "Equal  Access"  concept. 

In  Tinker,  v.  Des  Moines  Independent  Community  School  District,  393  U.S.  503, 
506  (1969),  the  Supreme  Court  declared  that  students  do  not  "shed  their  constitu- 
tional rights  to  freedom  of  speech  or  expression  at  the  schoolhouse  gate."  But  rely- 
ing on  recent  decisions  of  lower  federal  courts,  a  public  school  could  post  the  follow- 
ing sign  on  the  schoolhouse  gate: 

"ATTENTION  STUDENTS/THE  CONSTITUTION  FORBIDS  ALL/VOLUNTARY 
STUDENT-INITIATED/RELIGIOUS  MEETINGS  ANYWHERE/ON  THIS 
CAMPUS  AT  ANY  TIME" 

We  do  not  really  expect  to  see  such  a  notice  displayed  at  the  local  public  school. 
But  it  could  be— and  that  is  the  problem.  Our  religious  liberty,  thought  to  be  an 
unalienable  right  under  the  Declaration  of  Independence  and  protected  by  the  First 
Amendment,  has  been  virtually  surrendered  at  the  hands  of  federal  appeallate 
courts.  Let's  briefly  look  at  two  cases:  Brandon  v.  Board  of  Education  of  Guilder- 
land  School  District,  635  F.2d  971  (2d  Cir.  1980),  cert,  denied,  454  U.S.  1123  (1981), 
and  Lubbock  Civil  Liberties  Union  v.  Lubbock  Independent  School  District  669  F.2d 
(5th  Cir.  1982),  reh.  en  banc  denied,  680  F.2d  424,  cert,  denied,  103  S.Ct.  800  (1983). 

In  Brandon,  a  student  group  at  Guilderland  High  School  requested  permission  to 
have  a  daily  voluntary  prayer  meeting  in  a  vacant  classroom  immediately  before 
the  school  day  began.  The  students  stated  they  were  not  seeking  supervision  or  any 
faculty  involvement.  In  rejecting  the  students  "religious  demands,"  the  Second  Cir- 
cuit Court  of  Appeals  said  (635  F.2d  at  978): 

"To  an  impressionable  student,  even  the  mere  appearance  of  secular  involvement 
in  religious  activities  might  indicate  that  the  state  has  placed  its  imprimatur  on  a 
particular  religious  creed.  This  symbolic  inference  is  too  dangerous  to  permit." 
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Many  Americans  have  thought  that  lack  of  discipline,  drugs,  and  failing  academic 
scores  were  the  problem  in  our  public  schools.  How  naive!  It  is  the  sinister  specter 
of  student-initiated  group  prayer  that  poses  a  threat  "too  dangerous  to  permit." 

In  Lubbock,  the  school  district  adopted  a  policy  concerning  student  extracurric- 
ular use  of  school  facilities.  Paragraph  four  of  the  policy  permitted  students  to  meet 
voluntarily  at  the  school  before  or  after  regular  school  hours  on  the  same  basis  as 
other  student  groups  "for  any  educational,  moral,  religious  or  ethical  purposes."  669 
F.2d  at  1041  n.7.  The  Lubbock  Civil  Liberties  Union  challenged  the  policy  on  the 
theory  that  it  was  a  law  "respecting  an  establishment  of  religion"  and  thus  facially 
unconstitutional. 

The  Fifth  Circuit  Court  of  Appeals  held  that  the  policy  was  constitutionally  objec- 
tionable because  it  appeared  in  the  middle  of  a  policy  concerned  with  religious  ac- 
tivities in  the  schools;  because  it  authorized  student  meetings  at  a  time  closely  asso- 
ciated with  the  school  day  thereby  demonstrating  implicit  support  and  approval  of 
the  religious  meetings;  and  because  the  school  district  intended  to  provide  personnel 
to  ensure  the  protection  of  school  property  during  the  student  meetings. 

The  court  in  Lubbock  professed  to  follow  the  Supreme  Court's  school  prayer  cases, 
Engel  v.  Vitale,  370  U.S.  421  (1962)  and  Abington  School  District  v.  Schemmpp,  374 
U.S.  203  (1963)  which  involved  teacher-led  and  school-sponsored  prayer  and  devo- 
tional Bible  reading.  However,  the  prohibitions  against  state-initiated  religious  exer- 
cises in  the  public  schools,  as  held  by  the  Supreme  Court,  should  not  bar  wholly 
student-initiated  and  student-run  religious  exercises.  That  factual  situation  was  not 
before  the  Court.  Indeed,  as  Justice  Stewart  observed  in  his  dissenting  opinion  in 
Schempp  (374  U.S.  at  318): 

"[I]f  such  exercises  were  held  either  before  or  after  the  official  school  day  *  *  *  it 
could  hardly  be  contended  that  the  exercises  did  anything  more  than  to  provide  an 
opportunity  for  the  voluntary  expression  of  religious  belief." 

Yet  in  Lubbock,  which  is  precisely  the  free  exercise  case  envisioned  by  Justice 
Stewart,  the  Fifth  Circuit  held  that  affording  students  an  opportunity  to  meet 
before  or  after  the  offical  school  day  on  their  own  initiative  for  religious  purposes 
amounted  to  government  establishment  of  religion. 

The  Lubbock  and  Barndon  opinions  cannot  be  reconciled  with  First  Amendment 
teaching  of  the  Supreme  Court. 

In  Tinker  (cited  at  the  beginning  of  this  statement)  the  Supreme  Court  held  that 
high  school  students  must  be  permitted  to  exercise  their  free  speech  and  association 
rights,  including  religious  speech,  unless  the  conduct  would  substantially  interfere 
with  school  discipline.  There  was  no  evidence  of  any  such  interference  with  school 
discipline  in  Lubbock. 

In  Widmar  v.  Vincent,  454  U.S.  263,  274  (1981)  the  Court,  in  holding  that  a  state 
university  could  not  exlude  an  evangelical  student  group  because  of  the  religious 
content  of  its  speech,  stated — "an  open  forum  [for  various  student  groups]  in  a 
public  university  does  not  confer  any  imprimatur  of  State  approval  on  religious 
sects  or  practices." 

In  Zorach  v.  Clauson,  343  U.S.  306,  313-14  (1952)  the  Court  stated: 

"When  the  state  encourages  religious  instruction  or  cooperates  with  religious  au- 
thorities by  adjusting  the  schedule  of  public  events  to  sectarian  needs,  it  follows  the 
best  of  our  traditions.  For  it  then  respects  the  religious  nature  of  our  people  and 
accommodates  the  public  service  to  their  spiritual  needs.  To  hold  that  it  may  not 
would  be  to  find  the  the  Constitution  a  requirement  that  the  government  show  a 
callous  indifference  to  religious  groups.  That  would  be  preferring  those  who  believe 
in  no  religion  over  those  who  do  believe.  *  *  *  But  we  find  no  constitutional  require- 
ment which  makes  it  necessary  for  government  to  be  hostile  to  religion  and  to 
throw  its  weight  against  efforts  to  widen  the  effective  scope  of  religious  influence." 

Lastly,  in  Walz  v.  Tax  Commission,  397  U.S..  664,  669  (1970)  Chief  Justice  Burger, 
speaking  for  the  Court,  wrote: 

"The  general  principle  deducible  from  the  First  Amendment  and  all  that  has  been 
said  by  the  Court  is  this:  that  we  will  not  tolerate  either  governmentally  established 
religion  or  governmental  interference  with  religion.  Short  of  those  expressly  pro- 
scribed governmental  acts  there  is  room  for  play  in  the  joints  productive  of  a  benev- 
olent neutrality  which  will  permit  religious  exercise  to  exist  without  sponsorship 
and  without  interference." 

The  pronouncements  of  the  Supreme  Court  indicate  that  the  First  Amendment 
does  not  bar  a  public  school  from  adopting  a  policy  designed  to  accommodate  the 
free  exercise  of  religion.  Yet  the  courts  in  Brandon  and  Lubbock  have  so  warped 
Establishment  Clause  analysis  that  the  dissenting  judges  were  prompted  to  ask,  "Is 
neutrality  still  the  objective  or  is  it  the  fashion  now  to  make  the  state  the  adversary 
of  religious  belief?"  (680  F.2d  424,  426).  And  they  concluded  (ibid.): 
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"We  should  not  forget  *  *  *  that  the  young  student  may  *  *  *  be  given  the  impres- 
sion that  our  government  and  the  courts  and  the  schools  are  hostile  to  all  religious 
belief  and  practice.  [We]  would  consider  that  a  very  great  wrong  to  the  children,  to 
the  Constitution  and  to  the  nation." 

As  a  matter  of  fundamental  fairness,  there  must  be  no  discrimination  against  stu- 
dent-initiated meetings  because  of  their  religious  content. 

Otherwise,  public  school  students  will  logically  conclude  that  religious  speech  is 
the  one  form  of  speech  unworthy  of  constitutional  protection.  That  must  never 
happen.  As  the  Supreme  Court  said  in  West  Virginia  State  Board  of  Education  v. 
Barnette,  319  U.S.  624,  637  (1943)  (the  flag  salute  case): 

"That  *  *  *  [State  Boards  of  Education]  are  educating  the  young  for  citizenship  is 
reason  for  scrupulous  protection  of  Constitutional  freedoms  of  the  individuals,  if  we 
are  not  to  strangle  the  free  mind  at  its  source  and  teach  youth  to  discount  impor- 
tant, principles  of  our  government  as  mere  platitudes." 

We  have  every  confidence  that  when  members  of  Congress,  on  both  sides  of  the 
aisle,  become  aware  of  such  cases  as  Brandon  and  Lubbock,  they  will  act  on  a  bi- 
partisan basis  to  rectify  the  present  religious  oppression  ironically  perpetrated  in 
the  name  of  religious  freedom. 

Mr.  Chairman,  I  shall  be  glad  to  answer  any  questions  you  or  members  of  the 
Committee  might  have. 

STATEMENT  OF  FOREST  D.  MONTGOMERY,  COUNSEL,  NATIONAL 
ASSOCIATION  OF  EVANGELICALS 

Mr.  Montgomery.  Thank  you,  Mr.  Chairman. 

My  name  is  Forest  Montgomery.  I  am  here  to  represent  the  Na- 
tional Association  of  Evangelicals.  I  have  made  a  number  of  com- 
ments on  my  testimony  here  which  I'd  like  to  relay  along  to  the 
committee.  I  would  like  my  statement,  with  the  attachments,  incor- 
porated in  the  record. 

Chairman  Perkins.  Without  objection,  it  will  be  incorporated  in 
the  record. 

Mr.  Montgomery.  We  have  heard  today  from  some  quarters 
about  emotional  scars  and  psychological  damage.  I  can  certainly 
empathize  with  that,  having  heard  what  I  have  heard  here  today. 
The  reasons  we  are  here  are  traceable  directly  to  Engel  v.  Vitale, 
which  is  ironic,  indeed:  1  year  ago  I  talked  to  Mr.  Engel,  a  Jew. 
And  I  put  to  him  the  specific  proposition  of  student-initiated  reli- 
gious clubs.  He  had  no  problem  with  them  whatsoever. 

I  am  not  a  beguiling  evangelical,  sneaking  in  the  backdoor  today: 
2  years  ago  we  testified  with  respect  to  the  President's  school 
prayer  amendment.  At  that  time  we  indicated  we  thought  it  was 
flawed.  We  offered  an  amendment  to  make  it  clear  that  the  State, 
or  the  United  States,  would  be  prohibited  from  influencing  the 
form  or  content  of  any  prayer  or  religious  activity,  and  that  lan- 
guage lives  on  today  in  the  Bonker  bill. 

We  are  not  here,  nor  were  we  then,  endorsing  school — State- 
sponsored  prayer,  school-mandated  prayer.  We  are  here  today  for  a 
fundamentally  different  reason. 

I  am  a  lawyer  with  25  years  of  experience,  16  years  with  the 
General  Counsel's  Office  of  the  Treasury  Department,  specializing, 
among  other  things,  in  constitutional  law.  However,  I  would  like  to 
speak  today  as  an  evangelical  and  address  something  that  I  think 
the  committee  has  not  heard  today.  I  would  like  to  inject  a  differ- 
ent dimension. 

We  are  deeply  concerned  about  the  future  of  our  young  people. 
Teenage  problems  have  reached  a  magnitude  that  demands  action 
and  action  now.  In  the  next  hour  of  this  hearing,  among  America's 
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teenagers,  there  will  be  114  runaways,  28  births  out  of  wedlock,  44 
abortions  to  end  unwanted  pregnancies,  1,370  uses  of  drugs  by  reg- 
ular drugtakers,  376  drunk  on  some  form  of  alcohol,  570  victims  of 
broken  homes,  476  young  people  beaten  or  abused,  58  suicide  at- 
tempts and  at  least  1  successful. 

Almost  30  million  teenagers  walk  the  hall  of  our  junior  and 
senior  public  high  schools.  Many  of  them  are  hurting.  More  teen- 
agers feel  life  is  hopeless  than  at  any  time  in  our  Nation's  history. 
Some  say  nothing  in  life  is  worthwhile.  There  is  a  sea  of  confusion. 
Underneath  the  shell  of  indifference  and  self  assurance  our  chil- 
dren are  crying  for  help.  That  help  can  sometimes  come  from  their 
peers.  Yet,  there  are  those  who  would  deny  any  opportunity  for 
high  school  students  to  meet,  on  their  own,  to  share  their  religious 

faith. 

We  are  told  that  religion  belongs  in  the  home  and  the  church. 
We  are  told  that  prayers  are  too  sacred  for  the  school,  that  they 
should  be  said  in  the  privacy  of  one's  closet.  Such  statements  are 
not  just  poor  theology;  they  exhibit  a  callous  indifference  to  the 
plight  of  high  school  students  who  might  be  helped  if  they  had  the 
opportunity  to  attend  some  student-initiated  religious  activity. 

Today  a  grave  hostility  confronts  any  kind  of  religious  expression 
in  the  public  school  environment.  God  is  largely  ignored  in  public 
school  classrooms,  where  young  minds  develop  their  values  and 
their  understanding  of  life.  Equal  access  legislation  would  help  ad- 
dress this  problem  by  allowing  students  to  voluntarily  meet  to  dis- 
cuss ideas  of  science,  government,  literature,  ethics,  philosophy,  in 
the  context  of  religious  faith  and  tradition.  To  paraphrase  from  a 
Dean  Kelley  letter,  he's  here  at  the  left  so  I  have  to  say  this,  "The 
sharing  of  religious  faith  with  one's  peers  in  a  public  high  school 
can  meet  a  need  unaddressed  by  home  or  church.  It  involves  a  dif- 
ferent community,  with  which  a  large  proportion  of  one's  daily  life 
is  spent,  and  people  can  identify  with  the  pressures  of  the  high 
school  environment.  If  one  can  share  religious  insights  on  a  mutu- 
ally agreeable  basis  without  imposing  on  the  rights  of  others,  that 
can  meet  a  need  unmet  at  another  time  or  in  another  place."  And 
this  is  the  end  of  the  paraphrase. 

Student-initiated  religious  speech  must  be  allowed  in  our  public 
high  schools  if  speech  and  free  exercise  of  religion  are  to  remain 
among  our  liberties.  Equal  access  legislation  would  not  impair  the 
ability  of  public  schools  to  regulate  the  time,  place,  and  the 
manner  of  religious  or  nonreligious  speech.  It  would  not  create  a 
right  to  pray  out  loud  in  the  middle  of  math  class.  It  would  not  re- 
quire schools  to  allow  student  meetings  in  general,  if  schools  do  not 
wish  to.  It  would  simply  place  student  religious  speech  on  the  same 
footing  as  other  student-initiated  speech. 

The  present  day  paranoia  about  religious  expression  in  the 
public  schools  must  end.  So  must  censorship  of  religious  free 
speech. 

Let  me  conclude  with  an  observation  about  the  position  on  equal 
access  of  the  American  Civil  Liberties  Union,  as  reported  in  today's 
New  York  Times,  and  we  heard  it  reiterated  here  today.  The 
ACLU  is  said  to  have,  quote,  "sharply  attacked  the  proposed  legis- 
lation as  giving  a  preferred  place  to  religious  groups,"  end  quote. 


93 

As  a  lawyer,  I  know  that  Congress  need  not  address  all  of  a  prob- 
lem; it  can  single  out  and  classify  and  focus  on  the  particular  prob- 
lem. What  this  really  is  is  a  smokescreen  because  a  small  change 
in  the  language  of  the  bill  to  indicate  that  it  includes  not  only  reli- 
gious speech  but  other  forms  of  speech  could  easily  be  made. 

I  believe  that  that  statement,  at  bottom,  is  patently  false.  We  ask 
only  that  student  religious  groups  be  treated  no  differently  from 
student  nonreligious  groups.  That  is  what  equal  protection  of  the 
law  is  all  about. 

Thank  you. 

Chairman  Perkins.  Thank  you  very  much. 

Our  next  witness  is  Mr.  Alpern. 

STATEMENT  OF  ROBERT  Z.  ALPERN,  DIRECTOR,  WASHINGTON 
OFFICE,  UNITARIAN  UNIVERSALIST  ASSOCIATION 

Mr.  Alpern.  Thank  you  very  much,  Mr.  Chairman. 

My  name  is  Robert  Alpern  and  I  am  the  director  of  the  Washing- 
ton Office,  and  I'm  here  representing  the  Unitarian  Universalist 
Association  of  Churches  in  North  America. 

We  very  much  appreciate  this  opportunity  to  testify  before  your 
subcommittee  to  express  our  views  on  H.R.  4996.  While  I  do  not 
presume  to  speak  for  all  Unitarian  Universalists,  I  do  speak  on  the 
basis  of  at  least  eight  general  resolutions  adopted  by  our  general 
assemblies  over  the  years  on  the  separation  of  church  and  State. 

A  1982  resolution  entitled  "Public  Education,  Religious  Liberty 
and  the  Separation  of  Church  and  State,"  that  general  assembly  re- 
solved to  uphold  religious  neutrality  in  public  education,  oppose  all 
government  mandated  or  sponsored  prayers,  devotional  observ- 
ances, and  religious  indoctrination  in  public  schools,  and  to  uphold 
the  principle  enunciated  by  the  U.S.  Supreme  Court  that  all  levels 
of  government  must  remain  respectfully  neutral  with  regard  to  all 
religions. 

It  is  the  neutrality  of  the  government,  where  religion  is  con- 
cerned, that  we  believe  is  threatened  under  the  measure  now 
under  consideration.  This  bill,  first,  would  grant  a  preferential 
status  to  religious  groups  that  wished  to  meet  in  public  schools, 
and  second,  does  not  adequately  protect  against  the  involvement  of 
school  staff,  agents  of  the  government,  in  religious  activity. 

First,  under  current  law,  a  school  system  or  individual  school 
might  choose  to  open  its  facilities  for  hobby  but  not  political 
groups,  for  example.  With  this  bill  in  effect,  schools  which  allowed 
the  use  of  their  facilities  in  noninstructional  periods  for  any  such 
activities  would  be  required  to  honor  requests  from  religious  groups 
for  the  use  of  the  facilities  on  an  equivalent  basis. 

Further,  there  is  nothing  in  the  bill  which  limits  this  use  to 
after-school  hours,  so  that  lunch  periods  or  activity  periods,  insofar 
as  these  are  used  for  noncurricular  activities,  would,  if  a  request 
were  made,  have  to  be  made  available  for  religious  speech.  The 
same  status  is  not  granted  to  other  forms  of  speech  in  the  public 
schools. 

Second,  adequate  protection  against  faculty  involvement  in  reli- 
gious activity  is  not  provided  in  this  bill.  H.R.  4996,  while  referring 
to,  quote,  "student  groups",  unquote,  and  quote,  "student-initiat- 
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ed,"  unquote,  activities,  does  not  prohibit  participation  by  school 
faculties.  Nor  does  it  preclude  outsiders  from  coming  into  the 
school  for  the  purpose  of  leading  or  taking  part  in  religious  activi- 
ties. . 

The  school  principal  and/or  teachers,  for  instance,  might  attend 
meetings  of  students  of  their  own  religious  denominational  pursuit, 
persuasion.  A  member  of  the  clergy  might  be  invited  to  lead  reli- 
gious services  for  students  and  faculty  alike,  on  a  regular  basis. 

In  a  school,  especially  where  one  denomination  predominates, 
one  must  ask  what  message  would  be  delivered,  would  be  sent  to 
those  students  whose  religious  beliefs  place  them  in  a  minority. 
Schools,  similar  to  other  institutions,  entail  some  degree  of  internal 
politics.  Would  students  from  minority  religions  feel  at  a  disadvan- 
tage in  such  an  environment?  Might  they  not  actually  be  placed  at 
a  disadvantage?  We  do  not  need  such  questions  raised  in  our  public 
schools,  nor  do  we  need  to  create  environments  which  encourage 
the  wrong  outcomes. 

At  another  level,  the  administration  of  this  bill  would  place  the 
Government  in  the  position  of  defining  what  is  and  is  not  religion, 
and  of  developing  guidelines  for  use  of  school  facilities  by  religious 
groups.  As  Unitarian  Universalists,  we  believe  that  religion  is  a 
personal  matter,  subject  to  definition  by  each  individual,  certainly 
not  by  the  Government. 

We  are  also  concerned  about  the  free  exchange  of  ideas,  and  the 
possible  effect  this  bill  could  have  in  the  setting  of  the  public 
schools.  We  are  afraid  that  school  administrators,  taking  the  line  of 
least  resistance  and  disruption,  will  merely  adopt  a  policy  of  allow- 
ing no  groups  to  use  school  facilities,  thus  cutting  down  on  the  free 
flow  of  ideas  and  activities  which  we  believe  do  have  a  proper  place 
in  our  public  schools. 

Mr.  Chairman  and  members,  the  belief  in  freedom  of  religious 
speech  and  expression,  without  government  interference,  is  central 
to  Unitarian  Universalism.  Contrary  to  its  prima  facie  appearance, 
H.R.  4996  is  not,  in  our  view,  protective  of  this  right,  is  not  inoc- 
cuous,  is  not  fair,  and  is  riddled  with  serious  problems  and  will 
breed  confusion  and  will  be  an  administrative  nightmare. 

For  these  reasons  we  ask  this  subcommittee  to  let  the  issues  of 
church  and  state,  separation  and  religious  expression,  freedom  of 
religious  expression,  rest  where  they  are  currently,  under  the  pre- 
cepts of  the  Constitution,  as  interpreted  by  the  courts.  Thank  you. 

And  I  ask  that  this  statement  be  made  part  of  the  record. 

Chairman  Perkins.  Thank  you  very  much. 

Our  next  witness  is  the  Reverend  Kelley.  Go  ahead. 

[Prepared  statement  of  Rev.  Dean  M.  Kelley  follows.] 

Prepared  Statement  of  Rev.  Dean  M.  Kelley  on  Behalf  of  the  National 
Council  of  the  Churches  of  Christ  in  the  United  States  of  America 

My  name  is  Dean  M.  Kelley.  I  am  Director  for  Religious  and  Civil  Liberty  for  the 
National  Council  of  the  Churches  of  Christ  in  the  USA  and  have  held  that  position 
since  1960.  I  am  an  ordained  minister  of  the  United  Methodist  Church  and  have 
served  local  parish  churches  for  13  years  before  coming  to  the  National  Council.  I 
have  been  assigned  by  the  President  and  the  General  Secretary  of  the  NCCC  to 
present  this  testimony  on  behalf  of  the  NCCC. 

The  National  Council  of  Churches  is  the  cooperative  agency  of  thirty-two  Protes- 
tant and  Eastern  Orthodox  national  religious  bodies  which  have  an  aggregate  mem- 
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bership  of  over  40,000,000.  We  do  not  presume  to  speak  for  all  of  those  members,  but 
for  the  Governing  Board  of  the  NCCC,  a  representative  body  of  about  300  persons 
chosen  by  the  member  denominations  in  proportion  in  their  size  and  according  to 
their  own  respective  processes,  or  for  the  Executive  Committee,  a  body  of  about  75 
persons  elected  by  the  Governing  Board  from  its  membership  and  including  the 
chief  executives  of  the  most  active  member  denominations. 

This  testimony  is  based  on  an  action  of  the  Executive  Committee  of  the  National 
Council  of  Churches  taken  on  May  9,  1983,  in  San  Francisco,  in  which  approval  was 
given  to  an  interpretation  of  existing  policy  in  the  National  Council  of  Churches 
that  would  support  legislation  insuring  equal  access  for  religious  speech  in  any 
"limited  public  forum"  provided  by  public  secondary  schools  for  voluntary  extracur- 
ricular student  activities. 

Although  the  National  Council  of  Churches  has  consistently  opposed  efforts  to 
amend  the  U.S.  Constitution  to  permit  state-sponsored  prayer  and  devotional  Bible- 
reading  in  public  schools,  it  has  favored  objective  instruction  about  religious  in 
public  schools,  which  the  Supreme  Court  has  said  is  entirely  permissible  (Abington 
v.  Schempp,  374  US  203  (1963)),  as  well  as  released  time  for  religious  instruction  by 
religious  groups  for  public  school  pupils  during  the  school  day  but  off  public  school 
premises,  which  the  courts  have  likewise  said  is  permissible  (Zorach  v.  Clausen,  343 
US  306  (1952)). 

The  National  Council  of  Churches  submitted  a  brief  amicus  curiae  in  the  case  of 
Widmar  v.  Vincent  (454  US  263  (1981))  urging  the  outcome  which  the  U.S.  Supreme 
Court  announced  with  respect  to  public  institutions  of  higher  education,  viz.,  that 
such  institutions,  if  providing  a  limited  public  forum  for  voluntary  extracurricular 
student  activities,  could  not  exclude  religious  speech  from  such  a  forum.  The  Court 
also  held  that  since  the  forum  in  question  included  a  wide  range  of  non-religious 
speech,  the  inclusion  of  some  forms  of  religious  speech  did  not  result  in  sponsorship 
of  religion  by  the  state. 

The  National  Council  of  Churches  welcomes  the  efforts  of  members  of  Congress  to 
extent  the  Widmar  principles  to  lower  public  schools  by  legislation  such  as  that 
before  this  Committee,  and  favors  such  legislation  if  it  embodies  the  following  im- 
portant features. 

1.  The  action  of  the  National  Council  of  Churches  Executive  Committee  limits  its 
approval  to  public  secondary  schools,  since  high  school  students  are  less  impression- 
able and  more  independent  than  elementary  school  students  and  because  the  "limit- 
ed public  forum"  of  the  range  of  extracurricular  student  activities  among  which 
pupils  may  choose  does  not  exist  in  most  elementary  schools. 

2.  The  action  of  the  National  Council  of  Churches  Executive  Committee  envisions 
the  participation  in  the  extracurricular  religious  activities  protected  by  the  bill  by 
students  only,  not  by  faculty,  since  the  active  participation  by  faculty  would  lend  an 
aura  of  state  sponsorship  that  is  inconsistent  with  the  rationale  of  Widmar,  and 
therefore  probably  unconstitutional. 

This  would  not  mean  that  faculty  might  not  have  responsibility  to  monitor  all  stu- 
dent extracurricular  activities  in  public  secondary  schools,  but  in  the  case  of  reli- 
gious activities  protected  by  this  bill,  the  role  of  the  faculty  should  be  solely  custodi- 
al rather  than  participant  or  proprietary,  i.e.,  to  keep  order  and  see  that  the  proper- 
ty is  not  misused  or  disarranged,  but  not  to  intervene  in  the  conduct  or  content  of 
the  activity  (any  more  than  would  be  a  policeman  in  a  public  park  citizens  were 
holding  a  religious  meeting).  Therefore,  we  urge  the  inclusion  of  the  following  sen- 
tence: Faculty  members  may  be  present  at  such  activities  only  in  a  non-participant 
custodial  capacity. 

3.  The  Executive  Committee  entertained  a  concern  that  persons  or  groups  from 
outside  the  public  school  should  not  on  any  continuing  basis  control,  direct,  sponsor 
or  attend  such  religious  activities  purporting  to  be  student-initiated  and  student-led, 
since  that  might  lend  itself  to  proselytizing  efforts  by  outside  adults.  (However,  out- 
side resource  leaders  might  be  invited  in  by  student  groups  on  a  one-time  basis  if 
other  (non-religious)  extracurricular  student  groups  can  invite  such  persons.)  There- 
fore, we  favor  the  inclusion  perhaps  in  Section  4,  of  the  following  provision:  "Noth- 
ing in  the  Act  shall  be  construed  to  confer  any  rights  or  privileges  whatever  on  indi- 
viduals or  groups  outside  the  school  with  respect  to  participation  in  student  activi- 
ties." 

4.  It  is  also  very  important  to  specify  in  Section  3,  as  S.  815  does,  that  the  volun- 
tary student  activities  envisioned  would  be  scheduled  during  non-instructional  peri- 

5.  It  is  essential  to  safeguard  the  voluntary  nature  of  the  activities  permitted  by 
the  bill  through  the  language  of  Section  4: 
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"Nothing  in  this  Act  shall  be  construed  to  permit  the  U.S.  or  any  state  or  political 
subdivision  thereof  or  any  local  educational  agency  to  (a)  influence  the  form  or  con- 
tent of  any  prayer  or  other  religious  activity  or  (b)  require  any  person  to  participate 
in  prayer  or  other  religious  activity." 

6.  The  concept  of  the  "limited  public  forum,"  essential  to  Widmar,  should  be  ob- 
served through  specifications  such  as  these: 

"a.  That  no  public  secondary  school  is  obliged  to  provide  for  any  extracurricular 
activities,  but  that  if  it  does  so  it  may  not  exclude  religious  activities  and  permit 
non-religious  ones. 

"b.  That  a  public  secondary  school  can  discontinue  all  extracurricular  student  ac- 
tivities but  not  just  religious  ones. 

"c.  That  a  public  secondary  school  may  discontinue,  curtail,  regulate  or  suspend 
any  extracurricular  student  activities  (including  religious  ones)  that  interfere  in  any 
clearly  demonstrable  way  with  the  primary  educational  function  and  responsibility 
of  the  institution  in  which  it  occurs.)" 

Because  the  National  Council  of  Churches  has  been  active  in  opposing  state-spon- 
sored religious  activities  in  public  schools,  it  has  a  special  concern  that  the  Supreme 
Court's  decisions  not  be  over-broadly  applied  by  public  schools  and  lower  courts,  re- 
sulting in  the  virtual  exclusion  of  religious  activities  or  references  from  public  edu- 
cation as  though  they  were  somehow  improper  or  obscene.  In  our  view,  it  is  impor- 
tant to  recognize  religious  interests  as  a  legitimate  and  important  part  of  human 
life,  especially  for  growing  children.  But  it  is  not  the  state's  obligation  or  right  to 
initiate,  arrange,  promote,  promulgate,  or  administer  religious  activities  for  children 
of  many  faiths  or  none  brought  together  by  force  of  law  for  purposes  of  general  edu- 
cation. 

Nevertheless,  it  is  right  and  proper  for  the  public  school  to  include  objective  refer- 
ences to  religious  events,  themes  or  influences  where  they  occur  naturally  in  regu- 
lar instruction  about  human  history,  art,  literature  or  current  events.  It  is  impor- 
tant for  the  public  school  not  to  exclude,  impair,  derogate,  or  disparage  the  existing 
religious  commitments,  interests  or  expressions  of  students,  but  rather  to  permit 
them  to  be  carried  on  by  the  students  themselves,  without  prejudice,  discrimination 
or  pressure  for  or  against  by  the  school,  when  and  where  appropriate,  which  is  what 
we  understand  the  "equal  access"  legislation  undertakes  to  do. 

Therefore,  we  welcome  legislation  which  would  meet  the  criteria  listed  above  and 
urge  its  adoption.  Thank  you  for  the  opportunity  to  testify. 

STATEMENT  OF  REV.  DEAN  KELLEY,  DIRECTOR  FOR  RELIGIOUS 
AND  CIVIL  LIBERTY,  NATIONAL  COUNCIL  OF  THE  CHURCHES 
OF  CHRIST 

Reverend  Kelley.  Thank  you,  Mr.  Chairman. 

I  appeared  before  you  earlier  on  this  same  subject,  dealing  with 
the  Lott  bill,  and  expressed  on  behalf  of  the  National  Council  of 
Churches  affirmation  and  approval  of  the  ideas  in  that  bill,  provid- 
ed they  were  modified,  to  become  virtually  identical  to  the  Bonker- 
Hatfield  bill.  In  other  words,  it  is  the  principles  we  favor,  regard- 
less of  whose  name  or  party  is  attached  to  them. 

In  a  way,  it  grieves  me  to  be  here  differing  with  some  of  the 
allies  with  whom  we  worked  to  oppose  the  amendment  of  the  Con- 
stitution to  permit  state-mandated  teacher-led  prayer  in  public 
schools.  But  the  difference,  I  think,  is  important  because  the  Na- 
tional Council  of  Churches,  by  a  special  action  in  May  of  last  year, 
gave  approval  to  the  concept  of  permitting  students,  at  their  own 
initiative  and  under  their  own  direction,  rather  than  the  schools, 
being  permitted  to  meet  for  religious  purposes  if  they  are  permit- 
ted to  meet  for  non-religious  purposes.  That  seems  to  be  a  simple 
enough  concept,  of  bringing  religious  speech  up  to  scratch,  on  a  par 
of  equality,  with  other  forms  of  speech. 

The  idea  that  this  is  creating  a  special  privilege  for  religious 
speech,  I  think,  is  something  of  a  bugaboo  conjured  up  to  misrepre- 
sent the  actual  situation. 
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It  is,  to  some  degree,  a  complicated  concept  in  respect  to  whether 
the  school  is  sponsoring  the  student  activity  or  whether  it  is  genu- 
inely student  initiated.  And  I  think  there  are  possibilities  of  abuse. 
But  I  agree  with  Mr.  Ericsson  that  that  is  no  reason  to  scuttle  the 
legislation. 

To  me  it  is  a  matter  of  who  is  acting.  Is  it  the  students  who  are 
acting  at  their  own  initiative  or  is  it  the  state,  through  its  agents, 
the  public  school  administration,  and  its  teachers?  In  the  case  of 
oral,  collective,  state-sponsored  prayer,  it  is  the  school  that  is 
acting  and  the  students,  to  a  greater  or  lesser  degree,  conforming. 

Mr.  Chairman,  it  seems  to  me  that  this  legislation  would  permit 
the  students,  if  so  minded,  to  act  without  the  direction,  sponsor- 
ship, or  prohibition.  The  problem  to  date  so  far  has  been  principal- 
ly prohibition,  and  the  legislation  is  designed  to  correct  that,  not  to 
create  some  new  otherwise  non-existing  privilege  that  students  do 
not  have  with  respect  to  other  speech. 

With  the  assurance  that  my  formal  testimony  will  be  included  in 
the  record,  perhaps  I  can  address  a  couple  thoughts  to  the  really 
ambiguous,  gray  areas,  in  this  legislation,  which  deal  with  ques- 
tions of  faculty  participation  and  the  possibility  of  school  sponsor- 
ship. 

Mr.  Goodling  said  that  the  school,  necessarily,  must  be  in  some 
kind  of  sponsorship  role  with  respect  to  anything  that  goes  on 
under  its  jurisdiction.  That  may,  to  some  degree,  be  true.  But  it 
seems  to  me  important  to  make  a  distinction,  for  instance,  between 
extracurricular  activities  which  are  related  to  curricular  depart- 
ments. For  instance,  a  French  club  is  a  branch  of  the  language  de- 
partment. If  a  school  provides  opportunity  for  students  to  join  in 
extracurricular  activities  that  are  related  to  curricular  depart- 
ments, I  do  not  think  it  has  created  a  limited  public  forum  that 
would  apply  to  student  activities  that  are  not  related  to  curricular 
branches.  That  is,  if  there  is  a  French  club,  a  glee  club,  or  a  foot- 
ball club,  those  are  related  to  school  departments. 

If  a  school  permits  those,  it  is  not  obliged  to  permit  religious  ex- 
tracurricular activities,  because  it  has  not  created  a  limited  public 
forum.  But  if  it  permits  student-initiated  activities  that  are  not  re- 
lated to  curricular  branches,  such  as  chess  club,  camera  club,  or 
whatever,  then  it  has  created  a  limited  public  forum,  to  which  reli- 
gion can  legitimately  seek  access,  under  this  legislation. 

The  role  of  the  faculty,  I  think,  is  important.  We  have  heard  of 
faculty  sponsors,  faculty  advisers,  faculty  monitors.  I  think  those 
are  not  the  same.  I  think  they  are  potentially  different.  And  it 
might  be  useful  to  include  in  the  legislation  a  sentence  that  would 
make  that  clear,  such  as  this:  "Faculty  members  or  agents  of  the 
school  administration  may  be  present  at  such  activities  only  in  a 
nonparticipatory  or  custodial  capacity."  That  might  help  to  sort 
out  the  difference. 

On  the  Lott  and — 

Mr.  Goodling.  Would  the  gentleman  yield  at  that  point? 
Reverend  Kelley.  Yes,  sir. 

Mr.  Goodling.  That's  what  I  was  talking  about  on  sponsorship, 
that  there's  no  principal  that's  going  to  take  the  chance  of  some- 
thing happening  and  somebody  getting  hurt  if  there's  no  adult  su- 
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pervision  there.  That's  what  I'm  referring  to  when  I  talk  about  you 
can  stretch  the  word  "sponsorship"  to  mean  almost  anything. 

Reverend  Kelley.  That's  what  I  was  referring  to  in  the  suggest- 
ed language. 

Mr.  Goodling.  Yes. 

Reverend  Kelley.  "Faculty  members  may  be  present  ..."  one 
could  say  "should  be  present",  ".  .  .  at  such  activities  only  in  a 
non-participant  and  custodial  capacity."  They  should  be  there  but 
they  should  not  be  directing  or  otherwise  participating. 

Senator  Denton,  at  one  point,  said,  "Is  it  all  right  if  that  assign- 
ment is  random  or  rotary,  by  rotation,  among  the  faculty  mem- 
bers?" That  might  help  to  avoid  the  characterization  of  one  par- 
ticular faculty  member  as  the  adviser  and,  perhaps,  by  implication, 
sponsor  of  religious  activities  on  a  continuing  basis.  That  would  be 
one  possible  cure. 

A  second  problem  that  arises,  I  think,  is  the  role  of  adults,  as  in- 
dividuals or  groups,  from  outside  the  school  in  what  goes  on  in  reli- 
gious, student-initiated  extracurricular  activities.  And  so  we  might 
wish  to  see  some  such  language  as  this  in  section  4.  "Nothing  in 
the  act  shall  be  construed  to  confer  any  rights  or  privileges  what- 
ever on  individuals  or  groups  outside  the  school  with  respect  to 
participation  in  student  activities."  That  may  be  the  policy  now  but 
if  it  were  thought  that  this  legislation  created  such  rights  of  any 
adults  to  come  in  on  a  continuing  basis,  that  might  correct  that. 

Whether  they  should  come  in  as  noncontinuing  or  one  time  only 
resource  leaders,  that  might  be  determined  on  the  basis  of  other 
nonreligious  extracurricular  activities,  whether  they're  permitted 
to  do  so. 

The  main  thing  that  the  National  Council  of  Churches  is  con- 
cerned about  in  this  legislation  is  to  make  clear  that  public  schools 
are  not  to  exclude,  impair,  derrogate,  or  disparage  the  existing  reli- 
gious commitments,  interests,  or  expressions  of  students,  but 
rather,  to  permit  them  to  be  carried  on  by  the  students  themselves, 
without  prejudice,  discrimination,  or  pressure  for  or  against  by  the 
school  itself,  at  times  when  and  where  appropriate,  which  is  what 
we  understand  this  legislation  is  designed  to  do. 

Chairman.  Perkins.  Thank  you  very  much. 

Our  next  witness  is  Mr.  Doerr,  Edd  Doerr.  Go  right  ahead. 

[Prepared  statement  of  Edd  Doerr  follows:] 

Prepared  Statement  of  Edd  Doerr,  Executive  Director,  Americans  for 

Religious  Liberty 

Mr.  Chairman  and  Members  of  the  Committee:  Thank  you  for  allowing  us  the  op- 
portunity to  comment  on  H.R.  4996.  Americans  for  Religious  Liberty  is  an  organiza- 
tion of  Protestants,  Catholics,  Jews,  and  others  dedicated  to  defending  religious  lib- 
erty and  the  constitutional  principle  of  separation  of  church  and  state.  We  are  con- 
cerned that  H.R.  4996,  no  matter  how  well  intentioned  its  sponsors  are,  will  allow 
practices  in  public  schools  which  are  inimical  to  the  religious  freedom  of  students 
and  their  families  and  to  the  principle  of  church-state  separation. 

First  of  all,  attention  needs  to  be  called  to  what  is  permitted  in  our  public  schools 
now.  Individual  students  are  free  to  engage  in  voluntary  personal  prayer  or  to  read 
religious  literature  during  the  school  day  whenever  such  activity  does  not  interfere 
with  their  studies.  Students  may  discuss  religion  or  any  other  subject  at  lunch  or  at 
any  other  time  when  inter-student  conversation  does  not  interfere  with  school  work. 
Students  may  discuss  religion  in  class  when  appropriate  in  history,  literature,  or 
other  classes.  And,  as  the  Supreme  Court  made  clear  more  than  twenty  years  ago, 
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schools  may  offer  classes  or  course  units  dealing  academically,  objectively,  and  neu- 
trally with  religion. 

H.R.  4996  would  promote  another  form  of  religious  activity,  until  now  rather  un- 
common—student initiated  religious  meetings.  Yet  the  bill  contains  few  safeguards 

against  abuse. 

In  most  parts  of  the  country,  secondary  education  begins  with  the  seventh  grade, 
with  children  as  young  as  eleven  years  of  age.  As  a  general  rule,  most  parents 
would  probably  not  be  comfortable  about  having  children  between  the  ages  of  eleven 
and  sixteen  exposed  to  diverse  religious  influences  in  public  schools  without  proper 
school  supervision.  H.R.  4996  contains  no  provision  to  protect  young  children  from 
proselytization.  It  contains  no  provision  barring  student  religious  groups  from  bring- 
ing in  outside  adult  evangelists  or  missionaries,  or  from  involving  teachers  or  ad- 
ministrators in  the  religious  meetings  so  long  as  the  staffers  are  not  "sponsoring" 
the  activity.  According  to  a  recent  report  in  Education  Week  there  are  already  over 
4,000  evangelical  missionaries  of  operating  in  public  schools  around  the  country. 

What  many  parents  fear  is  what  was  reported  to  me  while  I  was  the  guest  on  a 
nationwide  radio  talk  show  just  last  Saturday  morning.  A  distraught  Catholic 
parent  reported  that  his  young  son  had  been  converted  to  a  fundamentalist  sect 
while  attending  student  initiated  religious  meetings  in  his  public  school,  meetings  in 
which  at  least  one  teacher  actively  participated.  Passage  of  H.R.  4996  in  its  present 
form  would  lead  to  many  such  cases  of  school  permitted  proselytizing  and  the  subse- 
quent disruption  of  families.  Under  H.R.  4996  a  school  could  face  loss  of  federal 
funds  if  it  did  not  allow  student  religious  meetings  and  lawsuits  by  irate  parents 
whose  children  are  converted  from  one  faith  to  another  in  school  if  it  did  allow  such 
meetings. 

The  student  religious  meetings  envisioned  in  H.R.  4996  would  not  be  for  the  pur- 
pose of  academic,  objective  study,  but  for  the  purpose  of  reinforcing  certain  religious 
beliefs  and/or  the  conversion  of  students  to  those  beliefs.  It  is  easy  to  see  that  the 
operation  of  even  a  few  religious  meetings  in  school  would  lead  to  the  division  of 
students  along  religious  lines,  something  the  First  Amendment  surely  seeks  to  pro- 
hibit in  public  institutions.  A  school  could  easily  have  students  dividing  into  various 
groupings,  such  as  fundamentalist,  charismatic,  Methodist,  Lutheran,  Jewish,  con- 
servative Catholic,  liberal  Catholic,  Unitarian  Universalist,  Muslim,  Buddhist,  athe- 
ist, etc.  H.R.  4996  would  foster  such  divisions  and  make  the  educational  process 
much  more  difficult.  And  if  conventional  religious  groups  are  allowed  to  meet  in 
school,  then  unconventional  groups,  such  as  Rev.  Sun  Myung  Moon's  controversial 
Unification  Church,  the  Hare  Krishna  movement,  or  the  Transcendental  Meditation 
movement,  would  have  to  be  allowed  in  under  the  same  rules. 

In  many  schools,  student  religious  groups  would  probably  represent  only  the 
larger  religious  groupings,  while  children  belonging  to  particular  smaller  groupings 
would  be  left  out  or  subjected  to  pressures  to  attend  meetings  inconsistent  with 
their  family  background. 

One  likely  outcome  of  passage  of  H.R.  4996  is  that  many  schools  would  simply 
forbid  all  non-school-sponsored  groups  from  meeting  as  the  best  way  to  prevent  the 
problems  mentioned  above. 

In  any  event,  the  federal  courts  have  yet  to  settle  the  controversies  regarding  stu- 
dent initiated  religious  meetings  which  have  already  resulted  in  litigation.  Congress 
would  do  well  to  await  the  outcome  of  those  suits. 

In  conclusion,  we  believe  that  H.R.  4996  would  set  the  stage  for  serious  problems 
and  abuses  in  our  schools,  does  not  contain  adequate  protection  for  the  religious  lib- 
erty of  students  and  their  families,  and  would  foster  the  division  of  students  along 
religious  lines.  It  is  hard  to  believe  that  students  really  interested  in  religious  meet- 
ings not  compatible  with  school  sponsorship  or  with  the  religious  neutrality  de- 
manded of  the  schools  by  the  Constitution  and  the  pluralistic  nature  of  our  society, 
could  not  meet  in  private  homes  or  churches  where  there  would  be  no  question  of 
school  involvement  with  religious  activity.  H.R.  4996  is  a  remedy  that  is  far  worse 
than  any  disease. 

STATEMENT  OF  EDD  DOERR,  EXECUTIVE  DIRECTOR,  AMERICANS 

FOR  RELIGIOUS  LIBERTY 

Mr.  Doerr.  Mr.  Chairman  and  members  of  the  committee,  thank 
you  for  allowing  us  this  opportunity  to  address  ourselves  to  some  of 
the  problems  raised  by  H.R.  4996. 
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My  name  is  Edd  Doerr.  I  am  executive  director  of  Americans  for 
Religious  Liberty,  which  is  an  organization  of  Methodists,  Baptists, 
Catholics,  Jews,  Unitarians  and  a  number  of  other  faiths. 

Since  my  testimony,  presumably,  will  be  incorporated  in  the 
record,  I  won't  read  it.  I  will  hastily  sum  it  up  and  comment  on  a 
couple  other  of  the  issues  that  are  raised. 

I  think,  perhaps,  a  lot  of  the  thrust  for  legislation  such  as  this 
would  be  obviated  if  people  would  pay  more  attention  to  what  is 
already  allowed  in  public  schools.  Any  child  in  any  public  school  in 
America  may  now  engage  in  personal,  voluntary  prayer  if  he  or 
she  chooses,  or  may  read  the  Bible  or  other  religious  literature  in 
school,  and  as  a  former  teacher  I  know  that  there  are  ample  times 
during  the  school  day,  including  study  halls  and  lunch  periods  in 
which  these  activities  can  be  engaged  in.  A  group  of  students  can 
certainly  say  grace  around  a  table  in  the  cafeteria  at  lunchtime  or 
spend  the  entire  lunchtime  over  sandwiches  talking  about  the 
Bible  or  other  religious  topics. 

Students  may,  and  usually  do,  discuss  religious  topics  in  history, 
literature,  and  other  classes.  As  a  former  social  studies  and  English 
teacher,  I  know  that  these  discussions  took  place.  And,  of  course, 
there  is  a  duty  placed  upon  the  teacher  to  make  sure  that  the  dis- 
cussion is  academic  and  respectfully  neutral. 

The  Supreme  Court  itself  has,  of  course,  pointed  out  in  the 
prayer  rulings  over  20  years  ago,  the  schools  may  offer  objective, 
academic,  neutral  instruction  about  religion,  though,  unfortunate- 
ly, not  too  many  schools  have  taken  advantage  of  this  opportunity. 

One  of  the  problems  with  H.R.  4996  is  it  refers  to  secondary  edu- 
cation without  defining  it.  In  most  States,  secondary  education 
begins  with  the  seventh  grade,  junior  high.  Many  children,  as 
young  as  11  years  of  age,  are  in  secondary  education  in  our  public 
schools.  I  rather  think  that  most  parents  would  be  a  little  skittish 
about  having  children  as  young  as  11  or  12  or  13  getting  involved 
with  religious  organizations  in  the  school  that  they  really  don't 
know  much  about  or  that  they  know  nothing  about. 

There  is  no  provision  in  H.R.  4996  to  bar  children  from  being 
proseletyzed  in  school.  There  is  nothing  in  this  legislation  which 
would  prevent  the  bringing  in  of  outside  evangelists  or  mission- 
aries into  the  schools  to  do  whatever  they  want  to  do,  as  long  as 
the  students  initiate  it.  In  fact,  according  to  a  report  in  the  respon- 
sible weekly  journal,  Education  Week,  2  or  3  months  ago,  there  are 
over  4,000  generally  evangelical  or  fundamentalist  missionaries  op- 
erating in  public  schools  right  now,  representing  such  groups  as 
Campus  Crusade  and  Young  Life.  I  have  personally  been  involved 
with  the  problems  that  some  of  these  have  raised  in  various 
schools. 

In  my  opinion,  all  of  these  4,000-some  missionaries  operating  in 
the  schools  are  doing  so  unconstitutionally,  and  yet  we  have  not 
had  litigation  brought  to  clean  up  this  problem. 

There  is  nothing  in  H.R.  4996  to  prevent  individual  teachers 
from  being  involved  in  or  participating  in  student-initiated  groups, 
even  though  they're  not  sponsors  or  monitors  or  anything  of  that 
sort.  In  fact,  last  Saturday  morning,  while  I  was  doing  a  6-hour 
radio  show  that  was  broadcast  nationwide,  a  call-in  show,  originat- 
ing in  Los  Angeles,  a  distraught  parent  called  in  to  discuss  a  prob- 
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lem  in  his  son's  high  school.  The  parent  is  a  Roman  Catholic  and 
he  reported  that  unknown  to  him  his  son  had  been  attracted  to 
going  to  a  student-initiated,  unsponsored  religious  group,  in  which 
at  least  one  faculty  member  simply  participated. 

After  2  months  the  student  came  home  and  had  joined  a  funda- 
mentalist sect  which  brought  total  chaos  to  this  person's  family. 
And  the  father  was  distraught.  He  had  sent  his  child  to  a  public 
school,  not  expecting  that  his  religious  life  would  be  tampered 
with,  and  here  it  was,  and  perhaps  irremediably. 

I  did  suggest  he  contact  his  pastor  and  psychologist  to  see  if  he 
could  undo  the  damage  done  in  this  school,  but  whether  it  could  be 
undone  is  anyone's  guess.  This  man  was  a  Roman  Catholic.  He 
could  have  been  a  Baptist,  a  Methodist,  a  Jew,  a  Unitarian,  or  any- 
thing else,  whose  son  or  daughter  was  converted  to  some  other 
faith. 

Indeed,  the  fear  of  having  one's  children  proseletyzed  in  a  public 
school  by  a  group  one  knows  nothing  about  could  drive  many  par- 
ents to  place  their  children  in  private  schools  to  try  to  insure  that 
this  doesn't  happen.  In  other  words,  one  effect  of  this  legislation 
could  be  to  pull  students  away  from  public  schools  and  thereby 
damage  public  schools. 

Another  effect  of  this  legislation,  that  hasn't  been  brought  up,  is 
the  possibility  of — which  does  not  generally  happen  in  our  schools 
now — of  dividing  the  children  in  the  schools  along  religious  lines.  If 
the  first  groups  to  operate  in  the  schools  are  fundamentalist  or 
evangelical,  then  many  other  denominations  would  probably  get  in- 
volved in  groups  in  self-defense.  You  could  have  Methodists,  Pres- 
byterian, conservative  Catholic,  liberal  Catholic,  Muslim,  Buddhist, 
Unitarian,  atheist,  what  have  you,  operating  in  the  schools.  And 
this  could  have  a  damaging — create  a  damaging  atmosphere  of 
competition  between  sects  with  immature  kids  anywhere  from  11 
to  18,  being  caught  in  the  middle  of  this. 

It  is  sure  to  generate  bigotry.  I  do  know  from  my  own  experience 
as  a  student  for  12  years  in  a  parochial  school  that  the  occasional 
child  who  was  not  a  member  of  the  sponsoring  church  was  fre- 
quently subjected  to  harassment  because  of  his  being  different. 

Further,  as  I  think  has  been  alluded  to,  if  more  conventional  reli- 
gious groups  are  allowed  to  operate  in  the  public  schools,  then 
surely  the  unconventional  groups  like  the  Unification  Church, 
Scientology,  the  Hari  Krishnas,  the  transcendental  meditation 
people,  could  also  operate  there. 

In  fact,  I  was  involved  in  helping  to  set  up  a  lawsuit  in  New 
Jersey  in  the  seventies  when  five  New  Jersey  high  schools  began 
officially  sponsoring  classes  in  transcendental  meditation,  claiming 
that  it  was  not  religious.  Of  course,  under  this  bill,  then,  they 
would  claim  that  they  are  religious,  in  order  to  get  in.  But  we  had 
to  take  them  to  Federal  court,  prove  they  were  a  religious  oper- 
ation, and  have  them  expelled  as  a  violation  of  the  first  amend- 
ment. 

As  has  also  been  suggested,  one  very  likely  outcome  of  the  pas- 
sage of  H.R.  4996  would  be  that  schools  would  limit  the  clubs  in  the 
school  only  to  those  which  are  directly  related  to  academic  sub- 
jects, and  bar  all  nonschool  sponsored  clubs,  which  would  have  the 
effect  of  restricting  the  flow  of  ideas  in  the  school. 
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In  conclusion,  I  think  that  H.R.  4996  ought  to  be  scrapped,  if  it 
cannot  be  adequately  and  suitably  modified  to  head  off  all  of  these 
problems  that  could  very  easily  arise  and  probably  would  arise. 
Now,  Representative  Dymally,  who  spoke  earlier,  had  an  excellent 
suggestion.  Why  not  have  release  time  off  the  school  campus  in 
which  the  school  is  not  involved  at  all?  It  is  merely  accommodating 
the  religious  groups  of  the  parents,  in  allowing  the  children  to  go 
elsewhere. 

Another  accommodation  that  might  want  to  be  written  into  this 
legislation,  if  it  is  really — if  it  has  to  go  out,  would  be  something 
that  would  require  written,  parental,  consent  for  any  child  to 
attend  a  religious  club.  At  least,  then,  the  parents  would  have  some 
knowledge  or  some  idea  of  what  religious  groups  their  children  are 
being  attracted  to  attend. 

Further,  if  anyone  imagines  the  passage  of  this  legislation  will 
eliminate  controversy  or  litigation,  I  think  they  are  mistaken.  Be- 
cause the  controversies  will  roll  on  over  all  of  the  things  that  I  and 
other  people  testifying  today  have  brought  up,  and  surely  there 
will  be  litigation. 

I  know  that  if  I  were  the  distraught  father  who  called  in,  whose 
son  was  converted  to  some  other  religion,  which  was  opposed  by 
the  family,  that  I  would  probably  be  looking  for  a  lawyer  to  sue 
that  school  board.  And  so  it  is  probable  that  we'd  have  a  situation 
where  school  administrators  would  be  over  a  barrel.  They  will  have 
to  choose  to  maybe  forego  Federal  funds,  or  else,  in  order  to  keep 
their  Federal  funds,  run  the  risk  of  litigation  by  parents  whose 
children  have  been  enticed  into  some  group  that  the  parents  don't 
approve  of. 

Thank  you. 

Chairman  Perkins.  Thank  you  very  much. 

All  right.  Our  next  witness  is  Mr.  Tyner.  Go  ahead. 

[Prepared  statement  of  Mitchell  A.  Tyner  follows:] 

Prepared  Statement  of  Mitchell  A.  Tyner,  Esq.,  General  Counsel,  Department 
of  Public  Affairs  and  Religious  Liberty,  General  Conference  of  Seventh- 
day  Adventists 

Mr.  Chairman,  members  of  the  Committee:  I  am  Mitchell  A.  Tyner,  General 
Counsel  for  the  Department  of  Public  Affairs  and  Religious  Liberty  of  the  General 
Conference  of  the  Seventh-day  Adventist  Church. 

Although  the  Seventh-day  Adventist  Church  takes  no  official  position  for  or 
against  the  legislation  in  question,  for  well  over  a  century  it  has  been  a  staunch 
defender  of  individual  rights  and  religious  freedom.  The  Seventh-day  Adventist 
Church  is  now  active  in  184  countries  and  therefore  is  well  aware  of  the  rarity  of 
the  religious  freedom  we  enjoy  in  the  United  States.  It  is  an  appreciation  of  and 
desire  to  uphold  and  perpetuate  these  freedoms  that  prompts  us  to  speak  today. 

It  would  appear  to  be  more  than  merely  accidental  that  the  provisions  regarding 
freedom  of  speech  and  religious  freedom  are  adjacent  inour  Constitution,  for  the  two 
are  closely  akin.  Our  religious  freedom  includes  not  only  the  right  to  believe,  but 
the  right  to  practice  our  beliefs,  which  necessarily  entails  speech.  Likewise  our  free- 
dom of  speech  is  protected  regardless  of  the  type  of  speech,  whether  philosophical, 
political,  religious  or  otherwise.  Therefore  defenders  of  religous  freedom  must  ap- 
plaud efforts  to  safeguard  free  speech. 

It  has  been  suggested  that  the  act  of  certain  school  administrators  in  denying  stu- 
dent-initiated religious  groups  access  to  their  school's  facilities  on  an  equal  basis 
with  secular  student  groups  places  a  special  burden  on  religious  speech  not  put  on 
other  categories  of  speech.  We  heartily  agree  that  religious  speech  must  be  given 
the  protections  afforded  other  types  of  speech.  If  a  school  creates  an  open  forum, 
that  forum  can  be  limited  only  by  an  equally  compelling,  constitutionally  protected 
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interest.  In  this  area  of  religion  in  public  schools,  we  must  understand  the  Estab- 
lishment Clause  to  be  such  a  compelling  interest. 

Our  Supreme  Court  over  the  last  two  decades  has  attempted  to  draw  a  fine  bal- 
ance between  establishment  and  free  exercise  in  this  area,  and,  we  feel,  has  succeed- 
ed admirably  in  a  difficult  undertaking.  In  the  line  of  cases  beginning  with  Engel  v. 
Vitale,  the  Court  has  said  that  public  schools  must  be  neutral  toward  religion.  The 
Court  has  not  said  that  a  young  person  can  not  give  thanks  for  his  lunch  or  seek 
divine  assistance  in  a  difficult  examination.  It  has  said  that  the  state,  through  its 
schools,  cannot  become  an  arm  of  the  church  in  propagating  religion.  In  this  we  are 
in  full  accord  with  the  Court. 

The  decisions  of  local  school  authorities  implementing  the  Court's  instructions 
have  been  less  satisfactory.  Not  only  is  there  a  regrettable  lack  of  uniformity,  but  in 
some  instances  special  burdens  have  clearly  been  placed  on  religion  beyond  that  jus- 
tified by  the  Court's  decisions.  We  might  wish  that  the  Court  would  provide  further 
clarification  for  us.  Lackins  such  clarification,  legislation  such  as  that  under  consid- 
eration today  has  arisen.  If  the  needed  clarification  is  to  be  done  nonjudicially,  we 
applaud  the  statutory  approach  as  far  preferable  to  a  constitutional  amendment. 
The  Constitution,  as  our  basic  compact  of  government,  should  state  those  basic  prin- 
ciples upon  which  our  government  is  founded.  The  "fine  tuning"  of  those  principles, 
or  corrections  to  misunderstandings  of  those  principles  are  more  appropriately  han- 
dled through  the  legislative  process. 

We  strongly  oppose  the  use  of  any  such  legislation  in  an  effort  to  overturn  the 
rationale  Engel  v.  Vitale.  To  those  who  seek  to  use  the  public  schools  as  a  means  to 
propagate  religion,  we  suggest  that  they  concentrate  on  making  their  religion  suffi- 
ciently attractive  that  others  will  follow  it  voluntarily.  To  those  who  advocate  pros- 
elytizing within  the  public  schools,  and  justify  such  by  claiming  that  a  majority  of 
the  populace  agrees,  we  would  reaffirm  that  religion  in  this  country  is  not,  has  not 
been,  and  must  never  become  a  matter  of  majority  rule.  To  those  who  would  clarify 
the  rights  of  free  speech,  and  uphold  the  freedom  of  religious  practice,  we  offer  un- 
derstanding and  qualified  support,  based  on  the  following  conditions. 

If  an  equal  access  statute  is  enacted,  it  must  include  provisions  to  avoid  the  unin- 
tended establishment  of  religion.  In  order  to  avoid  such  establishment  problems,  it 
must  provide  that  such  religious  meetings  be  initiated  and  conducted  only  by  stu- 
dents. To  avoid  the  appearance  of  official  sponsorship,  school  administrators,  teach- 
ers and  staff  members  should  not  be  present  at  such  meetings  other  than  for  neces- 
sary supervision,  which  should  be  limited  to  the  maintenance  of  order.  Obviously 
state  employees  should  not  influence  either  the  content  or  mode  of  conduct  of  such 
meetings,  nor  should  they  in  any  way  either  inhibit  or  promote  attendance.  Wheth- 
er in  the  classroom,  in  the  cafeteria,  or  elsewhere  on  the  school  grounds,  it  is  impos- 
sible for  students  to  see  teachers  in  any  role  other  than  as  authority  figures  and 
agents  of  the  state.  Therefore  it  is  impossible  for  teachers  to  stand  before  a  class  as 
an  instrumentality  of  the  state  and  shortly  thereafter  leave  that  role  and,  allegedly 
as  individuals,  urge  students  to  attend  a  religious  meeting.  Here  the  teacher's  own 
free  exercise  rights  must  be  legitimately  burdened  by  the  necessity  for  the  state  to 
avoid  any  appearance  of  an  establishment.  For  this  reason  we  hold  strong  reserva- 
tions about  the  granting  of  "equal  access"  rights  to  faculty  members.  It  seems 
highly  improbable  that  student's  knowledge  of  such  meetings  by  faculty  during 
school  hours  and  on  school  property  would  not  convey  to  them  far  more  than  an 
even-handed  objectivity  toward  religion.  In  an  inherently  compulsory  setting  such 
as  a  school,  we  must  go  to  great  lengths  to  assure  that  student  participation  is  truly 
voluntary.  We  must  avoid  even  the  appearance  of  establishment. 

While  religious  groups  should  be  given  equal  treatment,  they  must  ask  for  no 
more.  Therefore  such  meetings  should  be  held  during  noninstructional  hours  nor- 
mally used  by  other  student  groups  for  similar  purposes. 

Finally,  because  of  the  high  susecptibility  of  elementary  students  to  peer  pressure 
and  pressure  from  authority  figures,  and  because  of  the  improbability  that  such 
groups  would  be  truly  student-initiated  and  student-lead  on  the  elementary  level, 
the  provisions  of  equal  access  legislation  should  be  limited  to  high  school  students. 

We  respectfully  urge  that  the  aforementioned  safeguards  be  carefully  considered 
as  equal  access  measures  progress  through  the  legislative  process. 

STATEMENT  OF  MITCHELL  A.  TYNER,  LEGAL  COUNSEL,  DEPART- 
MENT OF  PUBLIC  AFFAIRS,  GENERAL  CONFERENCE  OF  SEV- 
ENTH-DAY ADVENTISTS 

Mr.  Tyner.  Thank  you,  Mr.  Chairman. 
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I  am  Mitchell  Tyner,  legal  counsel  for  the  Department  of  Public 
Affairs,  General  Conference  of  Seventh  Day  Adventists. 

We've  all  noticed  the  last  2  or  3  weeks  the  rather  vast  amount  of 
verbiage  and  rhetoric  about  this  subject  and  allied  subjects,  con- 
cerning the  place  of  religion  in  public  institutions.  You've  endured 
a  rather  good  amount  of  it  today  and  I  will  try  to  condense  my  re- 
marks from  the  public  statement. 

The  very  amount  of  what  has  been  said  and  the  differences  in  it 
has  to  point  out  the  fogginess  concerning  understanding  of  judicial 
pronouncements  on  this  subject.  I  think  it  surely  must  have  been 
amusing  and  perhaps  amazing  to  the  members  of  the  Supreme 
Court,  if  they  had  been  listening,  to  hear  all  of  the  things  that  they 
have  been  quoted  as  saying  and  holding,  which  seem  to  be  diamet- 
rically opposed,  sometimes. 

That  simply  points  out  the  need  for  clarification  of  some  of  these 
cases,  such  as  Engel  v.  Vitale. 

We  support  those  decisions.  We  support  what  we  believe  the 
court  said.  We  don't  believe  the  court  has  ever  said  that  a  child 
cannot  go  to  school  and  give  thanks  for  her  lunch  or  feverishly  ask 
the  Lord  to  bless  on  a  mathematics  exam  which  hasn't  been  very 
well  prepared  for.  That's  been  going  on  for  a  long  time  now  and 
probably  can't  be  stopped. 

We  are  concerned  with  any  effort  to  use  the  State,  through  the 
school,  as  a  means  of  advancing  or  furthering  religion.  We  would 
prefer  to  see  this  matter  resolved  judicially  rather  than  legislative- 
ly, simply  because  it  started  as  a  judicial  matter.  The  court  started 
it.  Let  them  sort  it  out. 

We  would  hope  to  see  the  Bender  case  arrive  at  the  door  of  the 
Supreme  Court,  have  it  granted  cert  and  have  that  august  body 
give  a  decision  which  is  clear  and  concise  and  settle  all  the  ques- 
tions. We  also  have  to  recognize  that  that  may  very  well  not 
happen,  and  therefore,  the  legislative  approach  may  be  the  only 
workable  one. 

We  also  acknowledge  that  there  is  a  very  close  connection  be- 
tween the  freedoms  of  speech  and  religion.  It  would  appear  to  us  to 
be  no  accident  that  those  provisions  regarding  freedom  of  speech 
and  religious  freedom  are  adjacent  in  our  Constitution.  They  are 
very  closely  akin.  Our  religious  freedom  includes  not  only  the  right 
to  believe,  but  the  right  to  practice  our  belief,  which  necessarily  en- 
tails speech.  Likewise,  our  freedom  of  speech  is  protected,  regard- 
less of  the  type  of  speech,  whether  it's  philosophical,  political,  reli- 
gious, or  whatever. 

Therefore,  defenders  of  religious  freedom  must  applaud  efforts  to 
safeguards  free  speech. 

Therefore,  we  are  sympathetic  to  the  concerns  of  the  sponsors 
and  supporters  of  this  bill.  However,  we  have  some  reservations. 
We  have  reservations  concerning  the  motivation,  the  expectations 
of  some  of  those  who  will  seek  to  advance  such  legislation.  We 
would  urge  that  the  record  should  be  clear  on  that,  that  this  legis- 
lation is,  in  no  way,  an  effort  to  circumvent  Engel  v.  Vitale. 

We  strongly  oppose  the  use  of  any  such  legislation  if  it  is  a 
masked  effort  to  do  just  that.  We  recognize  that  many  are  frustrat- 
ed by  the  failure  of  that  constitutional  amendment  to  pass.  They 
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may  seek  to  get  the  nose  of  the  camel  under  the  edge  of  the  tent  by 
some  other  method. 

To  those  who  seek  to  use  the  public  schools  as  a  means  to  propa- 
gate religion,  we  suggest  that  they  concentrate  on  making  their 
own  religion  sufficiently  attractive  and  others  will  follow  it  volun- 
tarily. To  those  who  advocate  proseletyzing  within  the  public 
schools  and  justify  such  by  claiming  that  a  majority  of  the  populace 
agree.  We  would  reaffirm  that  religion  in  this  country  is  not,  has 
not  been,  and  must  never  become  a  matter  of  majority  rule. 

But,  to  those  who  wish  to  clarify  the  rights  of  free  speech  and  at 
the  same  time  uphold  freedom  of  religious  practice,  we  offer  under- 
standing and  qualified  support. 

However,  we  do  have  some  reservations.  The  motives,  the  possi- 
bility of  proseletyzing,  the  pressures  that  can  be  put  upon  minority 
students  either  by  faculty  or  by  their  peers,  pressures  that  can  be 
raised  by  the  manipulation  of  outsiders,  parents,  clergy,  whoever 
may  in  one  way  or  another  find  themselves  in  control  of  those  stu- 
dent-initiated groups. 

The  remedy?  We're  not  here  to  either  support  or  oppose  this  par- 
ticular bill,  but  rather  to  urge  that  if  one  is  passed,  it  should  in- 
clude certain  guides,  certain  safeguards.  First,  that  it  must  be,  in 
all  truth,  not  just  in  name,  a  genuinely  student-initiated  and  con- 
ducted organization.  No  urging  by  the  teachers,  no  coercion  of  any 
manner,  but  genuinely  student  initiated. 

Second,  that  only  the  minimum  necessary  staff  supervision,  that 
which  is  absolutely  necessary  to  maintain  order,  be  allowed.  A 
teacher  is  an  agent  of  the  State  and  cannot  be  seen  by  a  student  in 
any  other  light  and,  therefore,  we  would  have  to  insist  on  the  very 
minimal  State  contact  there. 

Third,  we  would  urge  that  although  religious  speech  has  the 
same  rights  as  any  other  category  of  speech,  we  must  be  careful 
not  to  allow  it  more — only  equal  access,  not  more  than  equal.  And 
finally,  we  would  urge  that  it  is  virtually  impossible  to  conceive  of 
a  genuinely  student  initiated  and  conducted  organization  of  this  va- 
riety on  the  elementary  level.  Therefore,  we  would  strongly  urge, 
as  this  bill  does,  that  such  access  be  limited  to  the  secondary  level. 
Thank  you. 

Chairman  Perkins.  Thank  you  very  much. 

Our  next  witness  is  the  Reverend  Bergstrom 

[Prepared  statement  of  Rev.  Charles  Bergstrom  follows:] 

Statement  of  Charles  V.  Bergstrom,  Lutheran  Council  in  the  USA 

My  name  is  Charles  V.  Bergstrom.  I  serve  as  Executive  Director  of  the  Office  for 
Governmental  Affairs,  the  Lutheran  Council  in  the  U.S.A.  On  behalf  of  the  Council, 
I  express  appreciation  to  the  House  Subcommittee  on  Elementary,  Secondary,  and 
Vocational  Education  of  the  Education  and  Labor  Committee  for  the  opportunity  to 
testify  in  opposition  to  H.R.  4996,  the  "Religious  Speech  Protection  Act."  I  am 
speaking  on  behalf  of  three  church  bodies  which  participate  in  the  Lutheran  Coun- 
cil: 

"The  American  Lutheran  Church,  headquartered  in  Minneapolis,  Minnesota,  com- 
posed of  4,900  congregations  having  approximately  2.4  million  U.S.  members; 

"The  Lutheran  Church  in  America,  headquartered  in  New  York,  New  York,  com- 
posed of  5,800  congregations  having  approximately  2.9  million  members  in  the  U.S.; 
and 


106 

"The  Association  of  Evangelical  Lutheran  Churches,  headquartered  in  St.  Louis, 
Missouri,  composed  of  270  congregations  having  approximately  110,000  U.S.  mem- 
bers." 

When  I  testified  before  this  committee  in  October  on  another  equal  access  bill, 
HR  2732,  I  described  the  theological  and  public  policy  basis  for  the  Lutheran 
churches'  opposition  to  state-mandated  prayer  and  Bible  reading  in  public  schools. 
Therefore  I  will  not  repeat  those  arguments  at  this  time. 

Last  October,  I  expressed  strong  opposition  to  several  key  provisions  of  HR  2732, 
among  which  was  the  inclusion  of  elementary  schools.  By  contrast,  HR  4996  is  fo- 
cused on  secondary  schools — a  marked  improvement.  And  this  measure  includes  an 
explicit  prohibition  of  school  sponsorship  or  use  of  government  funds  for  religious 
meetings  held  on  campus,  beyond  the  costs  of  maintaining  the  meeting  space  itself, 
which  would  be  borne  by  the  school  for  all  groups. 

But  while  the  legislation  introduced  by  Congressman  Bonker  is  in  some  respects  a 
much  better  bill,  the  churches  continue  to  raise  serious  questions  in  terms  of  practi- 
cal application.  Nor  can  this  measure  be  considered  as  somehow  insulated  from  the 
recent,  at  times  virulent,  discussion  on  proposed  school  prayer  amendments.  I  un- 
derstand it  is  the  intent  of  those  drafting  this  measure  to  clarify  current  law  and  to 
provide  equal  treatment  for  student  groups  which  meet  to  pray  or  discuss  religious 
topics.  But  the  intent  of  others  who  have  pledges  to  use  every  tool  at  their  disposal 
to  reinstitute  state — mandated  prayer  and  Bible  reading  in  public  schools — and  now 
are  touting  such  legislation  as  the  first  step  in  this  process — must  also  be  taken  into 
account.  In  considering  this  legislation,  not  only  intent  but  actual  effect  must  be 
weighed. 

Several  aspects  of  HR  4996  cause  difficulties  for  us.  Under  this  measure,  teachers 
and  administrators  could  supervise  and  participate  in  religous  activities  held  in 
high  school  campuses. 

As  we  mentioned  in  our  previous  testimony,  teachers  are,  in  fact,  agents  of  the 
government,  whether  or  not  we  choose  to  think  of  them  as  such.  Their  presence  at 
"voluntary  and  student  initiated"  school  meetings  held  for  religious  purposes  would 
give  at  least  the  impression  of  school  approval  of  those  practices — and  in  some  in- 
stances, that  would,  in  reality,  be  the  case.  For  older,  high  school  students,  the  diffi- 
culties this  causes  are  less  severe  than  for  a  12-year  old  child  in  the  7th  grade. 
Nonetheless,  involvement  of  school  personnel  in  such  activities  can  give  at  least  the 
appearance  of  official  sanction  of  a  specific  faith  group  or  manner  of  worship. 

The  use  of  resource  persons  for  these  groups — whether  from  outside  the  school  or 
from  the  ranks  of  faculty  or  administration,  poses  other  thorny  questions.  Are  we 
anticipating  allowing  outside  resource  persons  access  into  schools  for  the  purpose  of 
conducting  worship  services  during  students'  activity  periods?  This  bill  would 
permit  this.  Would  we  realy  want  a  Lutheran  pastor  coming  in  daily  to  a  high 
school  and  leading  morning  prayer?  Or  the  adult  leader  of  a  local  group  of  Sciento- 
logists leading  regular  sessions  at  H.S. — albeit  "student  initiated"  ones?  Or  could  a 
student  group  ask  their  principal,  who  may  be  a  fundamentalist  Christian,  to  lead 
them  in  worship  twice  a  week?  Could  this  type  of  a  situation  be  truly  free  of  any 
unspoken  pressure  to  participate,  or  go  along?  Far  from  being  "worst  case  scenar- 
ios" we  view  these  questions  as  very  real  examples  of  difficulties  that  must  be  faced 
in  order  to  put  this  bill  into  practice. 

There  are  now  some  cases  involving  legitimate  equal  access  concerns  that  are 
being  addressed  through  the  courts — and  the  vigor  of  that  process  indicates  to  me 
how  well  the  system  is  working!  But  I  believe  this  bill  could  be  seen  as  granting 
preferred  status  to  speech  with  a  religious  content,  making  it  excruciatingly  diffi- 
cult for  school  administrators  to  make  the  necessary  case-by-case  determinations 
about  what  practices  and  activities  are  appropriate  to  high  schools.  A  principal 
would  be  wary  about  saying  "no"  to  an  activity  which  really  does  not  conform  to 
the  intent  of  a  given  activity  period  if  that  activity  involved  some  element  of  reli- 
gious speech — and  if  loss  of  federal  education  funds  is  the  penalty  for  an  error  in 
judgment. 

Frankly,  if  we  are  talking  about  "equal  access"  and  "freedom  of  speech"  in  public 
schools  which  "generally"  allow  non-school-sponsored  groups  of  students  to  meet,  I 
would  prefer  to  see  a  "Free  Speech  Protection  Act"  which  includes  the  full  range  of 
speech,  than  a  "Religious  Speech  Protection  Act."  Concerns  have  been  raised  that, 
although  the  intent  of  the  bill  is  to  give  religious  speech  equal  footing  in  terms  of 
student-initiated  meetings,  it  will  actually  put  it  on  a  superior  footing.  What  other 
speech  would  be  so  protected  that  failure  to  grant  access  would  mean  loss  of  federal 
education  funds? 

Given  the  current  climate,  we  are  afraid  that  this  measure,  if  enacted,  could  be 
perceived  as  a  "green  light"  to  the  groups  who  are  seeking  to  make  this  a  Christian 
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nation,  to  attempt  a  range  of  constitutionally  unacceptable  activities  in  the  public 
schools.  The  possibilities  for  divisiveness  would  then  be  increased,  and  the  bottom 
line  could  be  that  administrators  would  be  forced  to  adopt  a  policy  of  "no  access"  for 
all  groups  to  prevent  by  an  unconventional  religious  group — hardly  an  advance  for 
free  speech  or  freedom  of  religion. 

The  Lutheran  churches  I  represent  have  resisted  the  use  of  the  religion  clause  of 
the  First  Amendment  to  justify  special  treatment  of  churches,  unless  there  is  a  com- 
pelling need.  In  the  case  of  equal  access,  given  existing  court  remedies  to  problemat- 
ic situations,  we  are  not  convinced  that  there  is,  in  fact,  a  compelling  need  in  this 
instance. 

Thank  you  for  the  opportunity  to  present  our  views. 

STATEMENT  OF  REV.  CHARLES  BERGSTROM,  DIRECTOR,  OFFICE 
FOR  GOVERNMENTAL  AFFAIRS,  LUTHERAN  COUNCIL,  U.S.A. 

Reverend  Bergstrom.  Thank  you,  Mr.  Perkins. 

I'd  like  to  ask  also  that  my  comments  be  printed  as  part  of  the 
record. 

Chairman  Perkins.  Without  objection,  it's  agreed  to. 

Reverend  Bergstrom.  Thank  you. 

I  think  we've  seen,  Mr.  Chairman,  that  a  lot  of  this  discussion 
has  been  between  attorneys.  And  I  think  as  has  been  indicated  by 
the  last  presenter,  that  can  make  a  lot  more  confusion.  I'm  not  a 
lawyer  but  I  am  a  person  who  has  lived  with  people  and  who  has 
been  a  part  of  education,  both  in  my  church  and  in  public  educa- 
tion. 

And  I'd  like  to  say,  in  all  frankness,  and  all  directness,  that  reli- 
gious clubs  are  the  least  attractive  things  to  me  in  terms  of  really 
living  in  that  world  and  making  education  more  important.  Mat- 
thew 6,  I  think,  is  the  passage  that  talks  about  that  from  the  Chris- 
tian viewpoint.  I  am  supportive  of  organizations  and  others  that  do 
everything  possible  to  better  education. 

To  be  very  specific  about  the  kind  of  doubts  that  have  been  ex- 
pressed by  others  this  afternoon,  we  see  considerable  confusion  in 
the  minds  of  many  people,  only  augmented  by  this  kind  of  legisla- 
tion. The  President  of  the  United  States,  who  himself  mangled  or 
perverted  a  bit  of  theology  concerning  the  amendment  on  school 
prayer,  has  already  made  a  public  statement  that  the  next  step  is 
equal  access.  So,  we  cannot  be  blamed  for  making  the  confusion  or 
pointing  out  the  fact  that  there  is  going  to  be  more  of  this. 

I  would  like  to  be  very  directly  realistic  about  people  who 
present  their  particular  views  and  will  continue  to  do  so.  Many  of 
those  are  coalitions  of  political  organizations  here  in  Washington.  I 
see  no  diffusing  of  that  problem  or  the  confusion  about  prayer  and 
equal  access  in  this  particular  legislation. 

We  are  not  here,  again,  as  others  have  indicated,  to  directly 
oppose  it,  as  we  did  last  fall  on  the  Lott  bill.  But  we  raise  the  ques- 
tion why.  What  is  really  clarified?  What  is  going  to  be  helped?  I 
can  assure  you  next  year  some  of  these  religious  people  will  be 
back  again  with  other  proposals  to  make  things  more  religious,  to 
do  everything  possible  to  Christianize,  even,  parts  of  the  United 
States,  which  is  their  goal. 

Religious  terminology  is  not  always  something  that's  close  to 
God.  The  church,  year  after  year,  has  seen  the  constant  use  of  ter- 
minology that,  when  you  begin  to  uncover  it  and  get  into  some  of 
the  struggles  that  we  were  in  the  Senate  last  week  and  the  weeks 
before  that,  you  suddenly  find  that  some  of  those  supporting  prayer 
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so  eloquently  also  can  be  very  bitter  and  attack  the  personalities 
and  the  faith  of  other  individuals.  I  don't  see  this  bill  helping  that, 
but  perhaps  even  causing  more  trouble. 

What  is  secondary  education?  Is  there  someone  on  the  subcom- 
mittee or  someone  who  can  really  define  that  that's  going  to  avoid 
all  the  questions  that  are  going  to  be  raised?  The  Widmar  decision, 
as  far  as  my  lay  mind  is  concerned,  was  applied  pretty  much  to 
university  levels.  Is  the  government,  again,  going  to  make  a  deci- 
sion about  what  secondary  education  really  is,  a  definition?  At 
what  level  are  children  really  able  to  resist  the  divisiveness  that 
comes? 

I  live  in  Virginia.  In  Bristol,  Va.,  we  have  had  an  indication  of 
the  kind  of  divisiveness  that  happens  when  people  are  going  to 
make  choices  about  not  only  the  classes  but  perhaps  also  the  clubs 
they  would  join.  Langley  High  School  is  a  clear  indication,  when 
you  have  these  overzealous  people  that  Mr.  Doerr  has  referred  to, 
coming  in  to  evangelize  and  to  proseletyze,  that  eventually  the 
school  has  to  cut  all  of  that  off. 

We  have  to  be  very  realistic  about  human  nature,  and  what  it's 
going  to  do,  particularly  adults  with  children,  whether  or  not  we're 
talking  about  equal  access,  prayer,  or  religious  instruction,  preach- 
ers who  have  great  needs  to  convert  somebody,  to  use  these  open 
doors  to  do  exactly  that.  And  I  am  still  deeply  concerned  that  chil- 
dren be  the  victims  rather  than  those  who  would  be  helped.  I  have 
some  sympathy  for  those  who  need  constant  Bible  classes  and  Bible 
study.  But  there's  also  a  challenge,  I  think,  that  comes  to  people 
who  are  deeply  religious.  We've  heard  the  words  "ambiguous"  and 
"gray"  and  the  need  for  change  already  in  this  language.  We  have 
bills  in  both  the  Senate  and  House  that  oppose  one  another,  each  of 
them  called  "equal  access,"  and  I  think  all  of  that  grayness  that 
has  been  referred  to  is  going  to  be  of  no  help  to  any  of  us  who  are 
really  trying  to  make  God  and  his  world  closer  together. 

We  have  heard,  this  afternoon,  the  fact  that  religion  is  given  spe- 
cial privilege  in  this  bill,  and  I  think  that's  true.  But  that's  to  the 
cost  of  religion  rather  than  to  its  help.  Education,  everything  that 
happens  in  this  world,  is  of  God.  I  oppose  the  idea  that  gathering 
together  in  little  groups  makes  something  more  religious  or  makes 
it  more  helpful,  reading  a  Bible  in  public  is  a  particularly  religious 
experience,  or  that  all  of  these  things  will  gradually  erase  some  of 
the  problems  which  have  been  alluded  to. 

There  are  thousands  of  schools  across  this  country  where  there 
are  no  problems,  where  people  have  diverse  religious  groups  and 
they  worship  together  in  their  places  of  worship,  study  together  in 
the  minimal  amount  of  time  that's  given  to  them  in  the  public 
school.  I  resonate  with  Mr.  Hayes'  comments  about  passing  more 
legislation  and  yet  not  taking  care  of  some  of  the  needs  of  the 
world  and  the  divisions  that  are  already  there.  I  would  love  to  en- 
courage students  to  join  any  other  club  except  a  religious  club  in 
public  school,  a  service  club  that  would  become  inclusive  and  bring 
in  more  young  people  rather  than  gather  them  apart  in  their  little 
religious,  almost  sometimes  Pharasaical  approach,  to  life. 

So,  on  behalf  of  my  particular  church,  and  as  one  person  who 
happens  to  be  an  ordained  minister,  I  say  thanks  but  no  thanks. 
But  I  think  in  the  whole  area  of  the  government  being  involved  in 
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education  and  doing  it,  particularly  in  the  area  of  saying  you're 
going  to  help  religion,  I  don't  see  it  happening  with  this  bill  or  any 
of  the  other  bills  that  are  here. 

I  spoke  to  a  group  of  high  school  students  less  than  a  week  ago. 
There  was  not  one  of  them  that  agreed  that  this  would  be  helped 
in  their  particular  school.  They  felt  things  were  fine  and  they  liked 
the  kind  of  division  that  was  made  in  terms  of  what  clubs  could  be 
there  and  they  were  finding  their  religious  experience  personally 
with  God,  as  is  allowed  for  them  to  do  now,  and  in  their  own  reli- 
gious faith. 

I  do  not  speak  specifically  because  my  church  has  not  authorized 
that,  against  this  legislation.  But  I  raise  all  kinds  of  concerns  be- 
cause of  what  I  know  about  human  nature. 

Chairman  Perkins.  Thank  you  very  much. 

Do  we  have  another  witness?  Ms.  Ruti  Teitel.  Go  ahead. 

[The  prepared  statement  of  Ruti  Teitel  follows:] 

Prepared  Statement  of  Ruti  Teitel,  Anti-Defamation  League  of  B'nai  B'rith 

Mr.  Chairman  and  Members  of  the  Subcommittee:  The  Anti-Defamation  League, 
on  whose  behalf  I  appear  today,  opposes  this  legislation.  Since  1913,  when  it  was 
founded,  the  Anti-Defamation  League  has  been  committed  to  protecting  religious 
freedoms  in  this  country,  just  as  did  our  Founding  Fathers,  by  maintaining  a  wall  of 
separation  between  church  and  state.  We  have  evidenced  this  continuing  concern  by 
our  amicus  curiae  participation  in  such  seminal  Supreme  Court  cases  as  Abington  v. 
Schempp,  374  U.S.  203  (1963)  which  disallowed  as  unconstitutional,  Bible  reading 
and  prayer  recitation  in  public  schools;  Lemon  v.  Kurtzman,  403  U.S.  602  (1971) 
which  held  unconstitutional  state  aid  to  private  religious  schools;  and  by  testimony 
before  the  Congress  and  state  legislative  committees. 

We  appear  today  because  we  believe  House  Bill  4996,  which  just  as  the  recently 
defeated  proposed  constitutional  prayer  amendment,  and  previously  considered 
House  Bill  2732,  proposes  to  allow  all  types  of  religious  sessions,  including  prayer,  in 
our  public  secondary  schools  is  a  threat  to  our  religious  freedoms.  These  freedoms 
which  since  the  beginning  of  our  country  have  been  protected  by  the  First  Amend- 
ment establishment  and  exercise  clauses,  which  provide  that  "Congress  shall  make 
no  law  respecting  an  establishing  of  religion,  or  prohibiting  the  free  exercise  there- 
of. Because  this  bill  is  unconstitutionally  violative  of  the  First  Amendment  estab- 
lishment ban  and  because,  as  evidenced  by  the  defeat  of  the  proposed  constitutional 
prayer  amendment,  the  reasons  for  the  First  Amendment  establishment  ban  are 
still  cogent  today,  this  bill  cannot  stand. 

First,  one  must  understand  the  legislation  at  issue  today.  The  bill  is  entitled — the 
"Religious  Speech  Protection  Act."  The  bill  seeks  to  provide  "equal  access"  to  school 
premises  for  voluntary  religious  activities.  Farther  in,  the  bill  seeks  to  bar  "discrim- 
ination against"  groups  of  students  who  wish  to  engage  in  religious  extracurricular 
activities. 

In  their  evocations  of  justice,  these  terms— "protection  of  religious  speech," 
"equal  access,"  and  "discriminate  against"  are  appealing.  Through  this  lexicon  of 
"equality"  and  "discrimination,"  this  bill  would  appear  to  be  nothing  other  than  a 
statutory  equal  protection  clause  for  religious  activities.  "Equal  protection"  for  reli- 
gion—it would  seem  that  this  bill  is  framed  in  a  concept  to  which  there  can  be  no 
legitimate  opposition. 

But  let  us  look  more  closely  at  this  proposal  of  equal  protection  for  religion  in  our 
schools.  What  are  the  presumptions  which  underly  this  proposal:  first,  is  the  idea 
that  religious  activities  are  equal  to  other  activities  in  the  schools,  and  second,  the 
idea  that  religion  in  our  country  is  in  some  way  beleaguered  and  in  need  of  statuto- 
ry protection. 

As  to  the  first  notion,  that  religious  activities  are  identical  to  secular  extracurric- 
ular activities  in  schools  such  as  stamp  collecting  or  hockey— no  one— not  even  the 
proponents  of  this  legislation  believe  this. 

In  fact,  this  notion  of  "equality,"  while  symbolically  appealing,  is  absolutely  anti- 
thetical to  the  basic  American  tenet  respecting  religion  which  is— that  religion  is 
more  than  equal.  As  Madison  wrote,  "religion  is  too  personal,  too  sacred,  too  holy." 
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Memorial  and  Remonstrances  Against  Religious  Assessments,  II  Writings  of  Madi- 
son, at  187. 

It  is  precisely  because  of  the  special  nature  of  religion  that  the  Founding  Fathers 
distinguished  religion,  by  making  particular  provisions  for  religion  in  the  Constitu- 
tion through  the  First  Amendment's  establishment  and  free  exercise  clauses. 

It  is  these  provisions  which  provide  the  constitutional  protections  for  religion — 
not  the  instant  Religious  Speech  Protection  Act.  For  the  constitutional  provisions 
recognize  the  special  status  of  religion— the  private,  holy  nature  of  which  Madison 
spoke,  which  mandates  the  need  for  demarcation  of  the  government's  role  in  reli- 
gion. 

Pursuant  to  these  protection  standards  set  out  in  the  First  Amendment,  the  in- 
stant legislation  falls.  It  falls  because  it  proposes  to  unconstitutionally  intertwine 
religion  and  government  (or  public)  schools.  This  intertwining  is  the  very  spectre 
the  First  Amendment  establishment  clause  sought  to  prevent.  Pursuant  to  the 
three-part  establishment  clause  test,  this  legislation  has  a  religious  purpose,  will 
have  the  primary  effect  of  advancing  religion  and  will  excessively  entangle  govern- 
ment with  religion  and,  thus,  is  unconstitutional  and  cannot  stand. 

Proponents  of  this  legislation  would  concede  that  its  primary  purpose  is  religious. 
Pursuant  to  the  express  language  of  section  (3)  of  the  legislation— the  operative  sec- 
tion of  this  bill— this  bill  seeks  to  bring  all  religious  activities  into  the  public 
schools,  including  vocal  prayers. 

Since  1948,  this  objective  has  been  ruled  unconstitutional.  In  McCollum  v.  Board 
of  Education,  the  Supreme  Court  considered  a  voluntary  religious  instruction  pro- 
gram, which  offered  study  of  all  faiths  in  the  public  schools.  In  that  case,  the  Court 
found  that  "a  state  cannot  consistently  with  the  First  and  Fourteenth  Amendments 
utilize  its  public  school  system  to  aid  any  or  all  religious  faiths  or  sects.  ..."  333 
U.S.  at  211.  For  almost  forty  years  since  that  decision,  the  Supreme  Court  has  stead- 
fastly found  that  prayers  or  Bible  instruction  in  the  public  schools  reflect  a  religious 
purpose  and,  thus,  violate  the  establishment  clause. 

Second,  the  effect  of  this  act  would  be  to  impermissibly  advance  religion.  Prayers 
and  Bible  readings  in  public  schools  confer  the  appearance  of  state  approval  or  "im- 
primatur" on  religious  practices.  To  young  impressionable  public  school  students, 
the  mere  appearance  of  this  state  approval  of  a  religious  activity  has  the  effect  of 
advancing  religion.  In  recognition  of  this  vulnerability  of  public  school  students,  the 
Supreme  Court  has  provided  heightened  protection  concerning  religious  activities  in 
the  public  schools  to  maintain  the  religious  neutrality  of  the  schools.  Some  practices 
which  have  been  found  to  threaten  that  neutrality  are  voluntary  Bible  reading,  Ab- 
ington  v.  Shempp,  374  U.S.  203  (1963),  voluntary  prayers,  Engel  v.  Vitale,  370  U.S. 
421  (1962),  voluntary  religious  instruction,  McCollum  v.  Board  of  Education,  333 
U.S.  203  (1948)  and  the  posting  of  the  Ten  Commandments  on  public  school  walls, 
Stone  v.  Graham,  449  U.S.  39  (1980).  As  these  decisions  show,  even  if  a  religious  ac- 
tivity such  as  prayer  or  Bible  reading  is  purely  voluntary,  see,  e.g.,  Abington  v. 
Schempp,  374  U.S.  203  (1963),  or  occurs  on  nonclass  time,  see  e.g.,  Brandon  v.  Board 
of  Education,  635  F.2d  971  (2d  Cir.  1980),  as  is  provided  for  in  this  legislation,  the 
activity  still  has  the  effect  of  advancing  religion  for  one  simple  reason:  it  is  occur- 
ring in  the  public  schools — on  government  property  and  pursuant  to  compulsory 
state  school  attendance  laws. 

Last,  the  legislation  excessively  entangles  the  government  with  religion.  Not  only 
would  the  state  be  entangled  here,  because  the  prayers  and  other  religious  activities 
would  occur  in  public  school  facilities,  but  also  because  the  state  is  entangled 
through  the  use  of  the  compulsory  public  school  machinery.  Due  to  state  law  which 
obligates  students  to  be  in  school,  students  are  present  as  captive  audiences  in  a  re- 
ligious environment.  More  entanglement  occurs  through  the  inevitable  participation 
of  school  teachers  and  other  state  officials  in  these  exercises.  At  a  minimum,  the 
state  has  a  duty  to  supervise  its  students  while  on  school  premises.  See  Lubbock  v. 
Lubbock,  669  F.2d  1038  (5th  Cir.  1982),  cert,  denied,  51  U.S.L.W.  (Jan.  17,  1983)  (un- 
constitutionality of  school  policy  permitting  students  to  gather  before  or  after  regu- 
lar school  hours  for  religious  purposes);  Brandon  v.  Board  of  Education,  635  F.  2d 
971  (2d  Cir.  1980),  cert,  denied,  454  U.S.  1123  (1981)  (voluntary  school  prayer  meet- 
ing on  high  school  grounds  held  unconstitutional).  Thus,  teachers  and  school  offi- 
cials cannot  avoid  a  role  in  the  supervision  of  these  religious  activities.  While  this 
bill  bars  sponsorship  of  the  meeting  by  the  school  or  its  employees,  sponsorship  is 
nowhere  defined,  thus  the  bill  could  allow  students  and  faculty,  including  groups  of 
faculty,  to  engage  in  prayer,  religious  discussion  and  meditation  activities. 

This  involvement  of  state  employees  in  religious  activities  constitutes  fatal  entan- 
glement under  the  establishment  clause.  Teacher  supervision  of  or  participation  in 
religious  activities  is  entirely  different  than  such  supervision  of  or  participation  in 
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other  extracurricular  activities  such  as  athletics.  Athletics  are  not  a  matter  of 
faith — thus,  school  authority  participation  in  such  clubs  is  not  problematic.  In  con- 
trast, as  recognized  in  the  establishment  clause,  government  support  of  religion  pro- 
duces a  different,  impermissible  result. 

Thus,  this  proposed  legislation  unconstitutionally  creates  an  establishment  of  reli- 
gion which  would  permit  prayers  on  government  property  and  pursuant  to  state 
compulsory  attendance  laws.  The  compelling  government  interest  in  preventing 
such  an  establishment  vitiates  any  so-called  free  speech  or  free  exercise  interests 
here. 

Public  schools  have  never  been  considered  public  forums  when  prayer  is  at  stake. 
Decision  after  decision  keeping  worship  out  of  the  public  schools  testify  to  this  fact. 
As  to  free  exercise  claims,  proponents  of  this  legislation  must  somehow  show  how 
failure  to  pass  this  legislation  would  in  some  way  prevent  their  free  exercise  of  reli- 
gion. Here,  there  is  no  problem  with  students  or  faculty  being  foreclosed  from  prac- 
ticing religion.  Students  attend  school  several  hours  a  day,  five  days  a  week,  nine 
months  out  of  the  year.  All  the  remaining  time  is  available  to  students  for  their 
participation  in  religious  activities  at  places  other  than  state  supported  schools.  See 
Lubbock  v.  Lubbock,  669  F.  2d  1038,  1048  (5th  Cir.  1982),  cert,  denied,  51  U.S.L.W. 
3533  (Jan.  17,  1983). 

Thus,  for  these  reasons,  as  a  matter  of  constitutional  law,  this  legislation  which 
provides  for  worship  in  the  schools  cannot  stand.  To  those  who  would  in  some  way 
challenge  the  special  constitutional  protections  accorded  to  religion  which  prevent  it 
from  being  treated  equally  under  this  bill,  we  would  add  the  following: 

We  as  representatives  of  a  minority  religious  group  recognize  that  the  First 
Amendment,  along  with  the  remainder  of  the  Bill  of  Rights,  protects  minorities  in 
this  country.  Through  the  establishment  clause  which  assures  that  government  does 
not  sponsor  a  majority  religion,  and  which  was  recently  reaffirmed  in  the  defeat  in 
the  Senate  of  the  proposed  constitutional  prayer  amendment,  and  the  free  exercise 
clause  which  prevents  government  from  restricting  the  practice  of  minority  reli- 
gions, the  First  Amendment  insures  that  there  will  be  no  majoritarian  abuse  in  the 
special,  private  and  holy  area  of  religion.  Such  majoritarian  abuse  is  an  inevitable 
result  of  today's  legislation.  Should  this  legislation  be  enacted,  the  prayers  that  will 
echo  in  the  halls  of  our  public  schools  not  be  the  prayers  of  a  single  Buddhist  or  Jew 
in  a  small  town  somewhere,  but  rather  the  prayers  of  the  prevailing  majority  stu- 
dents and/or  faculty. 

This  is  a  dilemma  which  we,  as  representatives  of  a  minority  religious  group, 
would  spare  our  children. 

In  the  words  of  Justice  Frankfurter: 

"The  public  school  is  at  once  the  symbol  of  our  democracy  and  the  most  pervasive 
means  for  promoting  our  common  destiny.  In  no  activity  of  the  state  is  it  more  vital 
to  keep  out  divisive  forces  than  in  its  schools,  to  avoid  confusing,  not  to  say  fusing, 
what  the  Constitution  sought  to  keep  strictly  apart."  McCollum  v.  Board  of  Educa- 
tion, 333  U.S.  203,  231  (1948). 

Thank  you,  I  will  be  happy  to  answer  any  questions. 

STATEMENT  OF  RUTI  TEITEL,  ASSISTANT  DIRECTOR,  LEGAL 
AFFAIRS  DIVISION,  ANTI-DEFAMATION  LEAGUE  OF  B'NAI  B'RITH 

Ms.  Teitel.  Thank  you,  Mr.  Chairman. 

My  name  is  Ruti  Teitel  and  I  am  testifying  today  on  behalf  of 
the  Anti-Defamation  League,  in  opposition  to  bill  number  4996.  We 
testified  earlier,  in  October,  regarding  the  Lott  bill,  and  we  believe 
that  the  same  problems  that  plagued  the  Lott  bill  affect  the 
present  legislation. 

Since  I'm  the  last  witness  today  I  would  like  to  abbreviate  my 
comments  with  the  assurance  that  my  full  statement  will  be  sub- 
mitted and  be  made  a  part  of  the  record. 

Chairman  Perkins.  Without  objection,  everything  will  be  insert- 
ed in  the  record. 

Ms.  Teitel.  Thank  you,  Mr.  Chairman. 

First,  I  would  like  to  make  clear  what  we're  talking  about  today. 
The  bill,  the  Hatfield-Bonker  legislation,  is  termed  "The  Religious 
Speech  Protection  Act."  Yet,  it  has  very  little  to  do  with  speech  or 
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equal  access  or  discrimination.  We  are  not  talking  about  Bible 
studies  integrated  as  part  of  the  curriculum.  It's  not  talking  about 
the  schools,  when  they  are  open  forums,  as  they  are  at  night.  We're 
talking  about  vocal,  organized  worship  or  prayer  in  school,  on 
school  property,  during  the  school  day,  when  schools  are  defined  by 
curricular  concerns. 

The  bill  would  bar  discrimination  against  those  groups  which 
seek  to  organize  and  have  this  vocal  prayer  during  the  school  day, 
and  it  bans  treating  religion  differently.  I  am  concerned  about  this 
notion  that  treating  religion  differently  is  a  surprise.  Religion  has 
always  been  treated  differently  in  this  country  and  the  first 
amendment  only  deals  with  religion  and  the  legislators,  our  Found- 
ing Fathers,  specifically  added  the  word  "religion."  There's  nothing 
wrong  with  dealing  with  the  problem,  as  has  been  pointed  out  ear- 
lier, and  only  addressing  part  of  it.  The  Founding  Fathers  did  that 
same  thing. 

They  wrote  their  own  religious  speech  protection  act  200  years 
ago,  and  I  would  maintain  that  those  protections  are  those  that 
protect  religious  freedoms  in  this  country,  not  the  instant  act. 

I  think  that  even  the  sponsors  of  this  legislation  would  concede 
that  religion  is  different,  and  they  have  done  so  with  the  present 
bill.  First,  they  have  limited  the  the  bill  to  high  school.  Why? 
There  are  clubs  in  elementary  and  junior  high,  athletic  and  home- 
making  clubs.  In  some  way  this  is  a  concession  that  religion  is  dif- 
ferent. 

Second,  they've  felt  that  there  should  be  no  sponsorship  by  the 
school,  yet  sponsorship  is  nowhere  defined.  Are  we  admitted  that 
there  are  different  problems  raised  with  religion  that  don't  exist 
with  respect  to  other  topics? 

Third,  we  talk  about  teachers  and  lack  of  teacher  participation. 
That  also  is  not  defined.  And  yet,  if  we're  talking  about  free 
speech,  why  should  teachers  be  denied  a  right  accorded  to  stu- 
dents? 

The  Supreme  Court,  in  addressing  political  speech  in  the  Tinker 
case  said  that  the  rights  of  political  speech  are  accorded  to  students 
and  teachers. 

Therefore,  there  must  have  been  a  concern  on  the  part  of  legisla- 
tors that  religion  is  different.  Maybe  what  we're  talking  about  is  a 
question  of  degree.  Here  you  believe  that  this  legislation  does  ad- 
dress the  problems  which  make  religion  different. 

I  would  maintain  that  this  is  not  the  case.  You  are  talking  about 
public  schools,  not  about  the  university.  In  public  schools,  children 
are  impressionable;  they're  easily  influenced.  The  instant  vocal,  or- 
ganized prayer  would  take  place  during  the  school  day  when  there 
are  teachers  that  must  supervise  under  State  law  and  students  are 
there  coercively.  They  are  under  mandatory  school  attendance 
laws. 

These  elements,  the  presence  of  government  property,  the  pres- 
ence of  impressionable  school  children,  and  no  one  who  remembers 
their  youth  would  maintain  that  this  impressionability  is  arrested 
at  the  magic  age  of  13.  Where,  in  society  many  rights  are  suddenly 
accorded  at  the  age  of  18,  and  that's  why  the  Supreme  Court  differ- 
entiated in  Widmar  between  the  university  and  the  high  schools; 
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And  they  went  out  of  their  way  to  say  that  high  school  students,  in 
contrast  to  university  students,  are  young  and  impressionable. 

These  elements  of  youth  and  impressionability  of  the  mandatory 
teacher  supervision,  which  also  did  not  exist  in  Widmar,  the  stu- 
dents in  Widmar  met  at  night,  in  an  empty  classroom.  They  were 
not  there  under  compulsory  State  attendance  laws.  These  elements 
are  disposative  of  the  instant  legislation. 

There  is  a  lot  of  talk  about  student  initiation,  as  though  the  ele- 
ments of  Government  sponsorship  magically  disappear  if  students 
initiate  the  club.  The  question  of  who  thought  up  the  idea  to  pray 
is  not  what  has  determined  Supreme  Court  analysis  of  this  ques- 
tion. In  case  after  case,  even  if  it  was  voluntary  to  go  through  the 
prayer,  that  students  could  leave  the  room,  it  was  thought  that  in 
this  environment,  of  public  property  under  compulsory  State  at- 
tendance laws,  where  teachers  might  supervise,  those  are  the  ele- 
ments of  Government  assistance  of  religion,  and  religion  is  ad- 
vanced, even  if  it's  voluntary.  It  doesn't  matter  who  thought  up  the 
idea. 

I  think  we  should  also  listen  to  the  teachers  here,  as  the  Nation- 
al Education  Association  testified.  It's  impossible  for  teachers  to  su- 
pervise neutrally.  Here  there  is  a  mandate  under  State  law  and 
this  Federal  legislation  would  conflict  with  that  mandate  because 
we're  saying  there  would  be  no  school  sponsorship,  and  yet  under 
State  law  teachers  must  supervise. 

How  are  teachers  to  supervise  neutrally?  If  a  teacher  believes 
what  is  going  on  in  the  classroom  and  also  has  a  free  speech  right 
to  pray,  why  shouldn't  the  teacher  join  in  the  prayer?  In  fact,  in 
the  Williamsport  case,  which  was  testified  to  earlier,  the  teachers 
were  picked  according  to  background,  and  that  makes  perfect 
sense.  You  wouldn't  want  a  teacher  supervising  an  athletic  club 
who  couldn't  play  ball.  You  wouldn't  want  a  teacher  for  a  chess 
club  who  couldn't  play  chess. 

Similarly,  the  teacher  in  the  Williamsport  case,  was  a  fundamen- 
talist. 

No  similar  problems  raised  in  the  religious  area  are  raised  in 
athletics.  If  the  teacher  supervises  athletics,  you  don't  have  the 
statement  of  the  coercion  and  of  the  mandatory  influence  that  has 
existed  in  the  area  of  religion.  And  this  has  been  recognized  in  the 
first  amendment  and  in  many  cases  that  the  Supreme  Court  has 
dealt  with. 

We  feel  that  these  are  the  problems  in  the  bill  and  the  abuse 
that  would  result,  especially  the  question  of  the  teacher  supervi- 
sion and  involvement. 

Against  these  problems  have  been  raised  a  lot  of  notions  of 
rights,  free  exercise  rights  in  particular.  I  would  just  like  to,  in 
brief,  point  out  that  students  can  pray  individually  in  the  schools, 
that  Bible  can  be  integrated  into — Bible  study  can  be  integrated  as 
far  as  the  curriculum,  and  that  students  can  pray  in  groups  any- 
where, at  any  time,  off  the  school  campus,  and  in  fact,  many  States 
have  laws  that  permit  release  time,  as  has  been  addressed  earlier. 

Therefore,  we  would  suggest  that  we  do  not  need  this  bill,  that  it 
raises  a  lot  of  problems,  and  that  religion  in  this  country  is  flour- 
ishing just  fine.  There  has  never  been  such  a  great  diversity  of  reli- 
gious groups. 
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Thank  you. 

Chairman  Perkins.  Thank  you  very  much. 

Mr.  Goodling,  go  ahead. 

Mr.  Goodling.  Just  a  couple  of  comments  and  then  one  or  two 
questions. 

I  found  the  testimony  rather  interesting  and,  in  some  cases, 
rather  humorous,  all  afternoon,  in  that  I  kept  asking  myself,  "Is 
everything  so  much  better  after  World  War  II  than  it  was  before 
World  War  II?"  and  I  asked  that  question,  simply,  because  I'll 
guarantee  you  most  every  elementary  teacher,  at  any  rate,  was  the 
Sunday  school  teacher  or  the  Sunday  school  superintendant  or  in 
the  front  row  in  that  church,  and  I'll  guarantee  you  even  though 
our  Constitution  in  Pennsylvania  said,  "You  will  read  without  com- 
ment 10  verses  of  the  Bible  and  pray  the  Lord's  Prayer,"  there 
weren't  very  many  teachers  that  did  only  that,  and  I  just  kept 
asking  myself,  "Are  things  so  much  better  now  since  World  War  II 
when  this  whole  kind  of  thing  changed?" 

Then  the  second  thing  that  interested  me,  we  have  such  a  con- 
cern about  what  influence  this  teacher  is  going  to  have  on  these 
children.  Well,  I  supervised  student  teachers  and  I  sat  in  classroom 
after  classroom  as  a  principal  and  a  superintendent  and  I'll  guar- 
antee you  I  didn't  find  very  many  literature  teachers  that  didn't 
pretty  well  preach  what  it  was  that  they  had  to  preach,  no  matter 
what  they  were  teaching  in  the  literature  class,  and  I  sat  in  an 
awful  lot  of  social  studies  classes  where,  I'll  guarantee  you,  the 
POD  class  was  what  Republicanism  is  all  about,  or  the  opposite,  de- 
pending on  who  the  teacher  was.  They  sure  got  the  Democrat  phi- 
losophy across. 

Or  if  I  sat  in  the  science  class,  I  had  some  that  did  a  beautiful  job 
of  teaching  creation  and  some  who  did  a  beautiful  job  of  teaching 
evolution.  We're  never  going  to  change  that,  I'll  guarantee  you, 
unless  some  policeman  is  going  to  be  sitting  in  there  all  the  time, 
trying  to  monitor  exactly  what  in  the  world  it  is  they  are  teaching. 
That's  human  nature. 

I  don't  think  we  give  children  enough  credit.  I  don't  care  what 
Reverend  Kelley  may  tell  me  it  says  in  chapter  so  and  so,  verse  so 
and  so,  or  what  Reverend  Bergstrom  tells  me  it  says  there  or  what 
my  minister,  Rev.  Matthew  Verguis,  tells  me  it  says  there.  I  can 
read  and  I  can  make  my  own  observations  and  I'll  listen  to  both  of 
them,  all  three  of  them,  and  then  I  will  make  my  own  decision. 

And  let  me  tell  you,  we  don't  give  young  people  enough  credit  for 
doing  exactly  the  same.  How  many  of  you  are  parents?  I  haven't 
been  able  to  take  my  children  by  the  nose  and  lead  them  down  the 
primrose  path  where  I  think  they  should  be  going.  So,  I  think  we 
probably  are  a  little  overly  excited  about:  One,  what  kind  of  influ- 
ence they  do  have,  and  two,  whether  there  is  some  world  out  there 
where  they  cannot  influence  young  people. 

I  know  a  minister  that,  after  he  tangled  with  the  choir  director 
and  the  United  Church  of  Christ,  and  they  let  him  go,  he  became  a 
professor  in  one  of  our  universities  back  home.  He'd  have  been 
better  off  in  the  church.  The  people  knew  better  how  to  handle  it,  I 
think,  than  some  of  his  students.  Because  he  had  the  right  idea.  He 
wanted  to  get  them  to  think  for  themselves.  The  only  problem  is  he 
worked  so  hard  at  destroying  everything  they  ever  knew  or  were 
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taught  that  they  had  nothing  to  grab  hold  of  and  he  didn't  give 
them  anything  to  grab  hold  of.  That  was  probably  good  too,  realiz- 
ing his  past  history. 

Just  one  other  comment  and  then  my  usual  question.  It  was 
mentioned  that  these  people  will  come  back  for  more  and  more  and 
more.  And  you  know,  I  don't  have  any  problem  with  that.  The 
United  Council  of  Churches  will  be  back  for  more  and  more  and 
more.  The  pro-abortion  will  be  back  for  more  and  more  and  more. 
The  freedom  of  choice  will  be  back  for  more  and  more  and  more. 
NEA  is  back  all  the  time  for  more  and  more  and  more  money,  not 
necessarily  excellence  in  education.  We  understand  that,  and  can 
stand  up  to  that  kind  of  thing. 

But  let  me  then  again  ask  my  one  question.  I'm  not  as  concerned 
about  this  bill  as  I  am  concerned  about  clearing  up  once  and  for 
all,  so  that  the  administrators  back  there  and  the  school  board 
members  know  what  it  is  they  can  do  or  cannot  do.  Again,  I  ask 
my  question.  A  Bible  club  in  school,  as  one  of  the  clubs  that  the 
students  organize,  is  there  anything  wrong  with  that?  It  has  gone 
on  for  at  least  30  or  40  years  that  I  know  of.  I  never  had  any  prob- 
lems in  the  22  years  I  was  associated  with  it.  Or  is  it  wrong?  And  if 
it's  wrong,  why  is  it  wrong?  It's  a  club,  as  are  all  of  those  other 
clubs,  as  I  said  a  little  while  ago.  When  you  look  at  Hi-Y  Club,  if 
Hi-Y  Club  is  being  carried  out  the  way  Hi-Y  Club  should  be  carried 
out  certainly  you've  got  to  have  the  Christian  religion  involved  in 
that  club  somehow  or  other,  or  they're  just  not  carrying  out  what 
it's  all  about. 

So,  is  there  anything  wrong  with  one  of  the  clubs,  the  voluntary 
clubs  that  the  students  choose  to  go  to,  being  a  Bible  club?  My  ob- 
servation was,  the  couple  of  times  I'd  stick  my  head  in,  they  were 
having  pretty  heated  discussions  on  some  kind  of  theology,  as  I 
imagine  we  could  get  debate  from  a  few  ministers  here.  They  were 
really  questioning  each  other,  as  a  matter  of  fact,  because  they 
didn't  agree  with  what  the  other  had  to  say.  Is  there  anything 
wrong  with  that  club  being  one  of  the  clubs  that  the  students  vol- 
untarily choose  to  go  to? 

Reverend  Bergstrom.  I  have  difficulty  understanding  your  ques- 
tion, Mr.  Goodling.  If  it  is  a  club  that  offends  a  child  in  school,  ob- 
viously it's  wrong. 

Mr.  Goodling.  If  it's  a  club  that  what? 

Reverend  Bergstrom.  That  offends  one  child  whose  religion  is 
different  and  would  not  be  included. 

Mr.  Goodling.  It's  a  voluntary  club.  I  don't  care  what  his  reli- 
gion is. 

Mr.  Montgomery.  Mr.  Goodling,  may  I  address  that  a  moment? 

Mr.  Goodling.  Yes. 

Mr.  Montgomery.  There's  a  difference  between  taking  offense 
and  giving  offense.  What  we  are  witnessing  here  today  from  the 
ACLU  and  some  of  our  fellow  clergymen  is  what  Nat  Hentoff  wrote 
in  a  speech  called  "Dread  Speech."  Even  the  ACLU  will  not  accept, 
he  says,  "I  and  ACLU  atheists,"  and  he  was  formerly  a  member  of 
the  board  of  trustees  of  the  ACLU,  I  say  formerly  for  obvious  rea- 
sons, "was  embarrassed  to  have  to  agree  with  Senator  Jeremiah 
Denton  that  those  who  avowedly  speak  on  behalf  of  civil  liberties 
are  involved  in  a  systematic  effort  to  limit  religious  freedom  and 
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speech.  Gallup  polls  and  other  polls  have  consistently  shown,  ever 
since  1962,  that  the  American  people  want  some  form  of  religious 
expression  back  in  the  public  schools." 

Now,  I  think  sometimes  they  do  not  fully  understand  the  situa- 
tion because  there  were  some  who,  while  they  accused  a  lot  of 
teachers  of  being  secular  humanists,  saw  no  inconsistency  of  put- 
ting Caesar's  prayer  in  the  hands  of  the  secular  humanist.  But  we 
have  seen  defeat  of  the  constitutional  amendment.  If  Congress  fails 
to  act  in  any  way  to  address  this  pressing  need,  and  I  hope  you  will 
take  to  heart  my  testimony.  There  are  problems  in  the  public 
school,  and  would  that  the  least  of  them,  you  know,  would  be  a 
matter  of  which  Bible  study  to  go  to. 

But  we  hear  expressions,  "God  forbid  that  they  might  discuss 
among  themselves  whether  God  exists."  It's  reached  absurd  propor- 
tions. The  American  people  want  action.  If  you  do  not  want  to  see 
this  whole  school  prayer  controversy  coming  back  every  year,  it 
has  to  be  removed  from  the  field  of  controversy. 

We've  even  had  it  suggested  today  that  if  we  get  something  today 
we'll  be  back  next  year.  Well,  the  National  Association  of  Evangeli- 
cals won't  be  back.  Because  this  legislation  incorporates  exactly 
what  we  said  we  were  looking  for,  in  a  resolution  that  we  adopted  2 
weeks  ago.  To  us  this  is  the  answer.  This  committee  has  even  been 
told  that  teachers  can  participate  and  influence  the  content.  But 
the  words  of  the  statute  itself  says  that  the  teachers  cannot  influ- 
ence the  form  or  content  of  any  prayer  or  other  religious  activity. 

I'm  very  familiar  with  that  language  because  it's  mine.  OK?  I 
hereby  claim  authorship.  It  also  says  it  would  not  require  any 
person  to  participate  in  prayer  or  other  religious  activity.  That  in- 
cludes the  teacher.  So,  if  you've  got  a  prayer  club  and  you've  got  a 
teacher  who  is  an  atheist  and  says,  "I  don't  want  a  frontal  loboto- 
my  and  I  don't  want  to  have  anything  to  do  with  that  religious 
club,"  you  can't  require  him  to  go  there  and  participate. 

Mr.  Goodling.  Well 

Mr.  Montgomery.  May  I  make  just  one  more  remark? 

Mr.  Goodling.  Yes. 

Mr.  Montgomery.  I  was  also  at  a  public  high  school.  It  may  be 
the  same  one  Chuck  Bergstrom  was  at.  But  there  was  a  teacher 
present  at  a  meeting  of  the  history  club  and  we  were  discussing 
school  prayer.  It  was  a  very  lively  discussion.  The  teacher  was 
there  and,  in  fact,  I  didn't  even  know  it  until  one  of  the  students 
pointed  out  that  he  was,  indeed,  there.  He  never  once  injected  him- 
self into  the  proceedings.  He  was  there  for  insurance  reasons,  in 
case  there  was  an  emergency.  He  was  there,  I  suppose,  in  case  the 
students  started  to  tear  the  place  down. 

When  I  asked  for  a  show  of  hands  of  the  students  who  would  be 
interested  in  some  sort  of  Bible  study,  not  one  hand  went  up.  So, 
among  those  impressionable  students  I  don't  know  that  we  have 
anything  great  to  fear. 

But  we  have  heard  repeatedly  about  these  impressionable  stu- 
dents. I  would  like  to  read  a  portion  of  the  dissent  in  the  Lubbock 
case,  by  four  learned  justices  of  the  fifth  circuit  court  of  appeals. 
They  concluded,  "We  should  not  forget  that  the  young  student  may 
be  given  the  impression  that  our  government  and  the  courts  and 
the  schools  are  hostile  to  all  religious  belief  and  practice.  We  would 
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consider  that  a  very  great  wrong  to  the  children,  to  the  Constitu- 
tion, and  to  the  nation " 

Chairman  Perkins.  Let  me  interrupt  you  a  moment. 

Mr.  Montgomery.  Yes,  sir. 

Chairman  Perkins.  I  have  seen  Catholics,  Protestants,  all  kinds 
of  religious  people,  cooperate,  all  my  lifetime.  But  somehow,  some 
way,  when  we  get  up  here  in  Washington  it  appears  to  me  that  we 
all  start  going  in  a  different  direction,  start  tearing  down.  It  would 
be  my  theory  that  you  people  that  believe  in  Jesus  Christ  should 
try  to  get  as  many  people  converted  as  you  possibly  could  by  coop- 
eration. 

We  are  not  going  to  do  anything  to  tear  down  the  Constitution. 
We  want  a  Constitution  in  this  country  as  we  have  always  had.  We 
have  the  greatest  country  in  the  world.  When  we  were  overseas  in 
the  Battle  of  the  Bulge  and  other  wars,  everybody  cooperated.  If  we 
had  acted  like  you  people  act,  we  would  all  have  gotten  killed,  in 
all  probability.  That  is  just  the  situation.  And  I  can't  see  why  we 
can't  cooperate,  but  keep  church  and  state  separated.  Nobody 
wants  to  push  church  and  state  together.  But  we  do  not  want  to  see 
discrimination  in  reverse.  That's  all  I'm  interested  in. 

Mr.  Goodling.  Basically  I  wasn't  pushing  the  religious  issue  in 
the  first  place;  what  I  was  basically  indicating  was  that  we  have  a 
club  period  that  has  always  worked  well.  I  don't  understand  why 
all  of  a  sudden  a  group  of  youngsters  have  to  be  denied  a  certain 
club  simply  because  it's  called  a  Bible  club.  How  about  if  they  call 
it,  debate  club,  and  so  they  debate  the  Bible.  I  just  don't  under- 
stand it.  The  response  I  got  was,  "Well,  if  you  offend  one 
person  *  *  *." 

This  is  a  democracy.  Have  we  forgotten  that?  Aren't  there  any 
rights  that  the  majority  have  in  this  country  any  more?  We've 
worked  so  hard  on  access  legislation  in  this  Congress  that  somehow 
or  other  we've  forgotten  about  excellence  in  education. 

Here  all  I'm  saying  is  that  for  30,  40,  50  years,  nobody  was  of- 
fended simply  because  1  of  the  clubs  of  the  60  clubs  that  youngsters 
could  go  to  if  they  wanted  to  go  to,  or  not  go  to  if  they  didn't  want 
to  go,  happened  to  be  a  Bible  club.  Now  all  of  a  sudden  that's  a 
horrible  thing,  that  someone  would  have  a  Bible  club  in  a  school.  I 
just  don't  understand  that.  It's  just  very  difficult  for  me  to  under- 
stand what  that's  all  about. 

Reverend  Bergstrom.  Mr.  Chairman? 

Chairman  Perkins.  Yes? 

Reverend  Bergstrom.  I  can  understand,  Mr.  Goodling,  why  you 
wouldn't  have  trouble  in  Pennsylvania.  I  know  there  are  about 
700,000  Lutherans  there  and  you  probably  didn't  have  many  mi- 
norities. I'd  like  to  apologize  to  the  young  lady  at  the  end  of  this 
table  for  having  a  Member  of  the  Congress  say  that  "All  of  you  are 
believers  in  Jesus  Christ."  That's  the  problem. 

Mr.  Goodling.  Wait,  no,  that  isn't  it. 

Reverend  Bergstrom.  You  didn't  say  that.  Mr.  Perkins  did. 

Mr.  Goodling.  No,  no. 

Reverend  Bergstrom.  Mr.  Perkins  said  it. 

Mr.  Goodling.  No,  Mr.  Perkins  did  not  say,  "All  of  you  people." 

Reverend  Bergstrom.  Well,  let's  play  the  record  back,  sir. 
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Mr.  Goodling.  He  didn't  say  "All  of  you  people  are  believers  in 
Jesus  Christ."  He  said,  "You  people  who  are  believers  in  Jesus 
Christ."  That's  what  he  said. 

Reverend  Bergstrom.  Well,  there  are  many  of  us  who  are  not. 

Mr.  Goodling.  Well,  see,  those  are  the  things  that  you  try  to  do 
and  you  try  to  play  with,  and  all  that  does  is  cause  division. 

Reverend  Bergstrom.  Exactly. 

Mr.  Goodling.  That  is  not  what  he  said  at  all.  He  wasn't  at- 
tempting to  offend  anybody.  But  he  said,  "Those  of  you  who  are  be- 
lievers should  be  working,"  and  I  would  imagine  because  the  phi- 
losophy should  be  a  cooperative  kind  of  effort. 

Chairman  Perkins.  That's  exactly  what  I  said. 

Reverend  Bergstrom.  Well  it  sure  shows  where  we  are  as  Protes- 
tants. 

Mr.  Goodling.  Careful. 

Reverend  Bergstrom.  All  of  us  here  are  not  believers  in  Christ 
and  that  young  lady  was  excluded  and  I  apologize. 

Mr.  Goodling.  He  didn't  say  "All  of  you  people  are  believers  in 
Christ."  He  said,  "All  of  you  who  are  believers  in  Christ." 

Reverend  Bergstrom.  Right. 

Mr.  Goodling.  You  see? 

Reverend  Bergstrom.  So  let's  leave  one  of  you  out. 

Mr.  Goodling.  You  just  like  to  take  a  word  and  see  how  much 
division  we  can  bring.  He  wasn't  trying  to  be  divisive  in  any  way, 
shape,  or  form. 

I  grew  up  in  an  area  where  the  worst  possible  thing  was  for  a 
Protestant  to  marry  a  Catholic,  or  even  date  one.  That  was  just  un- 
heard of.  Well,  we've  gotten  beyond  that.  And  to  have  a  Protestant 
marry  a  Jew?  Who  would  have  heard  of  anything  like  that?  Well, 
they're  marrying,  intermarrying,  all  the  time  now  in  York  County 
and  we're  not  any  worse  off  now  than  we  were  before.  I  don't  know 
if  we're  any  better.  We're  not  any  worse. 

But,  you  know,  this  divisive  business  is  uncalled  for. 

Mr.  Hayes.  Would  the  gentleman  yield? 

Mr.  Goodling.  Yes,  I'd  be  happy  to  yield. 

Mr.  Hayes.  The  hour  is  getting  very  late.  We  aren't  going  to 
change  any  opinions  of  the  witnesses  out  there,  I  am  sure.  I  think 
we've  had  some  good,  good  testimony,  which  expressed  opinions, 
and  God  knows  you're  looking  at  someone  who  grew  up  in  the 
church,  found  time  to  pray  whenever  I  got  ready,  even  when  I  went 
to  work.  I  could  ease  off  in  the  corner  and  pray  when  I  got  ready. 

I  just  believe  that  we  ought  to  just  let  this  issue  rest  now  before 
this  committee  and  the  chairman,  I  know,  has  had  a  long  day,  like 
the  rest  of  us  have. 

Chairman  Perkins.  Will  the  gentleman  yield  to  me? 

Mr.  Hayes.  Yes,  I  will. 

Chairman  Perkins.  Let  me  apologize  to  anybody  if  he  or  she  mis- 
understood me.  I  meant  all  of  these  various  people  with  various 
faiths  who  believe  in  Jesus  Christ,  that  we  should  all  work  together 
and  do  everything  that  we  could  to  alleviate  so  much  strife  and  ev- 
erything else  in  our  churches.  As  regards  this  legislation,  we're  not 
trying  to  do  anything  except  keep  separate  church  and  religion.  We 
all  believe  that  that  should  be  separated.  We're  not  trying  to  give 
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one  doctrine  preference  over  the  other  one  or  anything  else  along 
that  line. 

But  I  do  believe  that  where  there  has  been  perhaps  some  dis- 
crimination that  has  been  testified  to  here,  that  equal  access  by 
Christian  groups,  regardless  of  whether  they  are  Catholic,  Jewish, 
or  any  other  group,  that  they  should  have  access  to  use  a  second- 
ary school  building,  and  apply,  just  like  an  athletic  group  may 
apply,  to  meet,  talk  over  things,  and  if  they  want  to  do  it  for 
prayer  purposes,  I  think  it's  legitimate.  I'm  talking  about  all 
groups. 

Mr.  Goodling.  Let  me  make  one  last  comment  and  then  I  want 
to  quit.  I  just  want  to  correct  another  statement  that  was  made, 
that  somehow  the  Government  would  have  to  make  a  decision  on 
what  is  secondary,  what  is  elementary,  what  is  primary.  My  good- 
ness, every  day 

Chairman  Perkins.  Let  me  interrupt.  Where  I  said  all  the  Chris- 
tian groups,  I  meant  all  religious  groups. 

Mr.  Goodling.  It's  getting  late.  Every  day  the  Congress  of  the 
United  States  must  make  those  determinations.  Every  time  we 
write  a  formula  we  have  to  decide  who  is  elementary,  who  is  sec- 
ondary, who  is  postsecondary.  We've  got  to  make  that  decision  all 
the  time,  in  almost  every  piece  of  legislation  that  we're  ever  in- 
volved in.  But  again,  let  me  just  say  mine  isn't  a  campaign  for 
some  kind  of  a  religious  movement  within  schools.  Mine  is  a  cam- 
paign that  says,  basically,  that  if  a  group  of  youngsters,  if  you  have 
a  period  and  it's  a  club  period  and  a  group  of  youngsters  want  to 
choose  to  study  the  Koran  during  that  period,  whether  they  want 
to  study  the  Bible  during  that  period,  that's  their  privilege. 

Otherwise,  you  shouldn't  have  any  club.  And  as  I  said  earlier, 
that's  what  I  fear.  The  fear  out  there  of  principals  and  school 
boards  as  to  what  they  can  or  cannot  do  in  a  school  has  become  so 
great  that  I  am  afraid  that  all  of  the  club  periods  will  be  eliminat- 
ed simply  because  they're  not  going  to  take  the  chance.  Every 
group  out  there  seems  to  have  a  lawyer  that's  ready  to  come  at- 
tacking the  schools. 

Ms.  Teitel.  Mr.  Goodling,  may  I  respond,  please,  to  your  ques- 
tion? I  think  the  divisiveness  that  we  heard  today  and  the  attitudes 
that  were  expressed  by  adults  in  the  legislature  indicates  that  we 
cannot  give  more  credit  to  children  than  we  can  give  to  each  other, 
and  that  is  the  problem  with  Bible  clubs  in  the  public  schools,  be- 
cause the  majority,  as  perhaps  the — in  some  areas,  as  has  been 
pointed  out,  the  majority  religion  is  different  than  the  feelings  of 
the  minority  children,  and  that  Bible  clubs  are  not  the  same  and 
should  not  be  lumped  with  chess  or  lacrosse  or  any  other  club. 
That  is  the  meaning  of— religion  has  been  viewed  by  the  founding 
fathers  as  something  that  was  more  than  equal;  it  is  personal  and 
it  is  holy  and  here  it  has  become  something  quite  different,  during 
this  testimony. 

Mr.  Goodling.  Let  me  make  one  response  to  that,  and  it  was  also 
mentioned  that  advisers  of  clubs  or  monitors  of  clubs  certainly 
must  know  what's  going  on  in  that  club.  That  isn't  true.  Fifty  per- 
cent of  those  advisers,  as  a  matter  of  fact,  or  monitors,  are  there  as 
monitors  and  could  care  less  about  the  activity  that's  going  on  in 
that  particular  club  period.  They're  just  there,  as  was  mentioned. 
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You've  got  to  have  them  there,  legally,  because  if  somebody's  arm 
goes  through  a  window  you'd  better  have  some  teacher  who  was 
there  at  that  particular  time  or  else  there  will  be  quite  a  lawsuit. 

Let  me  also  say  that  the  beauty  of  young  people  is  that  they  are 
so  different  from  adults.  They're  not  locked  into  cement  in  any 
way,  shape,  or  form.  They're  very  flexible,  very  pliable,  very  agree- 
able, and  certainly  not  locked  in,  as  we  adults  become  after  a 
period  of  time. 

Mr.  Doerr.  Mr.  Chairman,  may  I  make  just  one  comment  to  the 
proceedings  at  the  end  here? 

Chairman  Perkins.  Go  right  ahead. 

Mr.  Doerr.  What  we  have  seen  here  today  is  the  rich  variety  and 
difference  among  the  religious  communities  in  this  country,  one  of 
the  treasures  that  we  all,  I  think,  admire.  But  this  poses  the  essen- 
tial problem  that  has  been  expressed  by  the  diversity  of  opinions. 
We  cannot  deal  with  this  subject  and  include  all  the  people  in  our 
society,  which  in  a  democratic  society  is  what  we  are  about.  We 
have  seen  how  some  people  say  that  the  majority  shall  prevail. 
There  is  no  majority,  I  believe,  in  this  country  that  is  that  over- 
whelming that  would  go  down  the  line  to  say  that  prayer  in  the 
school  or  this  kind  of  activity  in  the  school  is  essential. 

There's  a  great  minority,  however,  of  Jews,  of  Unitarian  Univer- 
salists,  of  humanists,  ethical  culturalists,  and  many  others,  Native 
Americans,  and  others,  who  would  have  great  trouble  in  dealing 
with  a  biblical  club,  because  it  isn't  their  document.  We  respect  it. 
But  there  are  many  different  books,  many  different  traditions,  and 
we've  got  to  guard  against  pressing  one  form  down  the  throats  of 
the  people. 

Chairman  Perkins.  Let  me  ask  you  one  question,  and  I'd  like  for 
the  other  gentleman  and  the  lady  to  comment  on  it.  Is  that  more 
troublesome  today  than  it  was  before  the  Supreme  Court  decision, 
what  you  just  stated? 

Mr.  Doerr.  Is  that  more  troublesome? 

Chairman  Perkins.  Yes. 

Mr.  Doerr.  Well,  I  think  that  because  of  communications,  be- 
cause of  our  acquaintance  with  what's  happening  in  the  world  and 
with  many  different  religions  and  so  forth,  that  there  is  much 
more  inquiry,  questioning,  and  that  is  just  part  of  our  modern  cul- 
ture. 

I  think  it's  an  opening  up  of  culture.  It's  a  problem.  But  as  the 
church  in  Nicaragua,  the  Catholic  Sisters  in  Nicaragua  have  said, 
the  new  religion  is  a  messy  religion  because  it  depends  on  trusting 
people,  as  we  proceed  to  form  new  kinds  of  religious  worship,  and 
that's  the  situation  that  we're  in.  It  is  not  easy.  We  are  in  a  diffi- 
cult time  in  many  ways,  before  the  bomb,  before  all  kinds  of  pro- 
found ultimate  religious  questions,  and  this  is  what  we  face  here 
today. 

Mr.  Goodling.  I  think  there  is  a  majority  out  there  that  would 
say  that  youngsters  should  have  the  right  to  form  clubs  as  they 
want  to  form  clubs.  I  think  that  majority  is  out  there.  I'm  not  talk- 
ing religion.  I'm  talking  the  right  to  form  a  club  and  belong  to  that 
club,  no  matter  what  that  club  may  be. 

Mr.  Tyner.  Mr.  Chairman,  may  I  make  two  responses  to  that? 
First,  as  to  the  rights  of  the  majority,  we  are  not  living  in  a  true, 
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ultimate  democracy.  The  majority  does  not  rule  on  every  item. 
That's  the  reason  we  set  certain  things  aside  in  the  Bill  of  Rights. 
We  said  those  things  can  be  changed,  but  they  cannot  be  changed 
quietly  or  easily  or  painlessly.  It  must  be  done  with  a  very  pains- 
taking process.  Religion  is  in  the  very  first  of  those  matters. 

Second,  as  to  whether  or  not  things  were  better  before  World 
War  II,  before  the  1960's,  all  of  that,  it's  entirely  possible  that  if 
you  were  a  member  of  the  majority,  things  were  better.  If  you  were 
a  member  of  a  minority,  the  good  old  days  weren't  necessarily  so 
good. 

Chairman  Perkins.  Go  ahead. 

Mr.  Alpern.  If  I  might  add,  the  good  old  days  weren't  all  that 
good.  We  usually,  in  the  old  days,  didn't  have  access  to  the  courts 
as  we  do  now  and  we  were  not  as  sensitive  a  people  in  the  old  days 
as  we  are  now,  toward  many  of  these  issues  regarding  religious  mi- 
norities. 

But  throughout  the  19th  century,  for  instance,  Roman  Catholic 
children  were  punished,  beaten,  expelled  from  schools  throughout 
the  United  States  because  they  wouldn't  participate  in  Protestant 
religious  activities.  That  is  one  of  the  main  reasons  that  there  grew 
up  a  separate  Catholic  school  system  which  we  now  have  demands 
for  tax  aid  for. 

Jewish  children  were  discriminated  against.  In  many  cases  you 
didn't  hear  a  public  uproar  about  religious  discrimination  in  the 
schools  because  people  suffered  in  silence  and  they  were  afraid  to 
make  any  noise.  When  Catholics  in  New  England  tried  to  protest 
Protestant  activities  in  the  schools,  the  courts  disagreed  with  them 
and  they  went  along  with  majority  rule  in  the  New  England 
courts.  And  so  they  had  no  recourse  except  to  shut  up,  suffer  in 
silence,  or  start  their  own  schools. 

Now,  this  is  the  sort  of  thing  that  could  trigger  a  new  wave  of 
exodus  from  our  public  schools,  with  religious  minorities  being 
picked  on,  being  made  to  feel  uncomfortable  in  the  public  schools. 
We  can  see  the  shattering  of  public  education  into  a  thousand  dif- 
ferent sectarian  school  systems  and  as  an  educator,  Mr.  Chairman, 
I  know  you  would  not  like  to  see  that  happen. 
Chairman  Perkins.  No.  Mr.  Montgomery. 

Mr.  Montgomery.  This  gentleman  on  my  right,  earlier  in  my 
testimony,  mentioned  that  of  course  students  could  meet  at  the 
lunch  hour.  He  apparently  is  unfamiliar  with  the  situation  in  Ca- 
tonsville,  Md.,  where  a  group  of  students  did  meet  quietly  in  the 
cafeteria  at  lunch  hour  and  they  were  exchanging  religious  expres- 
sion. And  they  were  told  they  couldn't. 

Now,  the  principal  has  been  overturned  by  an  associate  school 
superintendant  and  we  are  waiting  on  an  opinion  from  the  school 
administrator  as  to  whether  they  will  be  permitted  to  do  that  or 
not. 

But  I  am  really  dumbfounded  by  the  hostility  to  religious  speech 
that  I  see  exhibited  at  this  hearing.  I  really  have  more  faith  in  our 
young  people.  I  don't  think  that  they're  going  to  bludgeon  their 
classmates  and  drag  them  to  a  Bible  study.  I  really  don't. 

Sam  Ericsson,  who  was  here  earlier,  attended  a  school  in  which 
Bible  studies  were  allowed,  1  percent  attended.  He's  an  evangelical. 
He's  not  a  majority.  We  are  here,  we're  asking  for  our  minority 
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rights.  We,  speaking  on  behalf  of  the  students,  would  just  like  to  sit 
down  and  rap.  We've  heard  repeatedly  this  business  of  some  sort  of 
dichotomy  between  religious  speech  and  other  forms  of  speech. 
That  argument  cuts  both  ways.  If  religious  speech  is  not  permitted, 
then  "Big  Brother"  has  to  watch  constantly  every  student  club  to 
insure  that  no  religious  thought  happens  to  intrude  into  the  con- 
versation. 

What  we  are  advocating  is  the  free  marketplace  of  ideas,  the  stu- 
dents can  talk  about  whatever  they  want  to  talk  about,  and  I 
really,  once  again,  I  want  to  recur  to  my  testimony  about  the  mag- 
nitude of  the  problems  in  our  public  schools,  and  sometimes  these 
students  need  help  and  one  student  can  extend  an  outstretched 
hand  to  another  one.  Maybe  they  can  pray  about  what  something 
that  happened  during  the  day,  and  we  really  don't  think  that  that 
is  the  problem  in  the  schools. 

Contrary  to  what  Judge  Kaufmann  said,  we  don't  think  prayer 
clubs  are,  quote,  "too  dangerous  to  permit,"  end  quote. 

Chairman  Perkins.  Come  back,  Reverend  Bergstrom.  You're  not 
ostracized  by  any  means.  Come  on  up  to  the  table. 

Reverend  Bergstrom.  I  think  I've  said  it.  I  just  want  to  say  I  am 
also  an  evangelical  and  do  not  support  the  bill. 

Chairman  Perkins.  All  right. 

Mr.  Montgomery.  May  I  just  say  that  those  who  constantly  pro- 
fess they're  born  again  Christians  and  that  they  are  evangelicals 
feel  obligated  to  say  that,  always  be  alert.  What  follows  from  that 
is  absolute,  untrammeled,  and  unqualified  opposition  to  the  expres- 
sion of  any  religious  thought  in  the  public  schools  and  thoughts 
like  "Suffer  the  little  children  to  come  unto  me,"  or  "Where  two  or 
three  are  gathered  in  my  name,  I  am  there  also,"  are  not  in  their 

Reverend  Bergstrom.  Everybody  is  getting  tired.  But  you're  the 
one  who  used  the  term  "evangelical"  first. 

Mr.  Alpern.  Mr.  Chairman,  may  I  add  a  thought?  In  the  State  of 
Pennsylvania,  something  remarkable  has  taken  place,  in  the  last 
15  years.  The  State  mandated  and  put  the  money  for  the  develop- 
ment of  a  course  called  "Religious  Literature  of  the  West,"  and  a 
group  of  religious  leaders,  Protestant,  Catholic,  and  Jewish,  pro- 
duced a  course  outline  and  a  textbook  so  that  the  religious  scrip- 
tures of  Jews,  Christians,  and  Muslims  could  be  studied  in  the 
public  schools  of  Pennsylvania.  They  had  a  pilot  program.  This  is 
now  used  in  many  schools  throughout  the  State  and  I'm  sure  its 
used  in  other  States.  This  was  an  example  of  interfaith  coopera- 
tion, which  was  constitutional,  which  was  academic,  which  was 
done  in  the  public  schools,  and  which  hasn't  gotten  anybody  all 

fired  up. 
Chairman  Perkins.  The  lady.  We  don't  want  to  overlook  you. 

You  go  ahead. 

Ms.  Teitel.  Thank  you,  Mr.  Chairman. 

Chairman  Perkins.  Let  me  apologize  if  you  felt  that  I  overlooked 
you  in  any  way.  I  did  not  intend  to.  I  will  say  that. 

Ms.  Teitel.  Apology  accepted.  Thank  you,  Mr.  Chairman. 

Chairman  Perkins.  Go  ahead. 

Ms.  Teitel.  With  respect  to  what  things  have  changed  since 
World  War  II,  in  this  country  we've  seen  an  enormous  stream  of 
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immigration  from  religious  and  political  persecution  throughout 
the  period  since  World  War  II,  and  indeed,  prior  to  that,  to  World 
War  II.  This  immigration  has  resulted  in  great  religious  diversity, 
which  perhaps  did  not  exist  in  as  varied  a  way  prior  to  this  time. 

This  immigration  parallels  that  of  the  Founding  Fathers.  It  was 
the  same  immigration,  seeking  a  new  country,  free  of  the  persecu- 
tion of  minority  rights  that  existed  in  Europe.  And  I  think  we 
should  be  mindful  of  what  the  Founding  Fathers  were  saying  and 
not  second  guess  their  judgment  in  their  concerns  in  the  establish- 
ment clause.  Those  were  concerns  that  did  protect  minority  rights. 
I  concede  that. 

Despite  that,  that  was  a  feeling  that  Government  involvement  in 
religion  would  result  in  making  religion  mundane  and  in  degrading 
Government. 

Mr.  Montgomery.  Mr.  Chairman,  may  I  just  respond  to  that? 
When  the  National  Association  of  Evangelicals  testified  with  re- 
spect to  the  President's  amendment,  we  offered  a  change  in  the 
language  to  get  Government  out  of  the  prayer  business,  either  writ- 
ing it  or  designating  what  prayer  will  be  used,  because  we  knew 
the  Lord's  Prayer  could  be  introduced.  It  was  because  we  were  sen- 
sitive to  minority  rights  that  we  suggested  that  change  in  lan- 
guage. 

I  don't  see  how,  if  we  tell  students  that  they  can  meet  on  their 
own,  to  do  their  own  thing,  that  that  is  a  persecution  of  them. 

Chairman  Perkins.  Let  me  thank  all  of  you,  the  lady,  and  all 
you  gentlemen.  I  think  we've  had  an  outstanding  hearing,  myself, 
and  I  think  when  the  Members  of  the  Congress  read  it  they  will  all 
appreciate  this  hearing.  The  committee  will  now  adjourn. 

Mr.  Montgomery.  Thank  you,  sir. 

[Whereupon,  at  5:37  p.m.,  the  subcommittee  recessed,  subject  to 
the  call  of  the  Chair.] 

[Material  submitted  for  inclusion  in  the  record  follows:] 

Americans  United  for  Separation  of  Church  and  State, 

Silver  Spring,  Md.,  March  30,  1981 

Hon.  Carl  Perkins, 

2328  Rayburn  House  Office  Building, 

Washington,  D.C. 

Dear  Mr.  Perkins:  Throughout  our  long  history  Americans  United  for  Separation 
of  Church  and  State  in  its  work  to  preserve  religious  liberty  has  taken  positions  sup- 
porting the  "free  exercise"  of  religion  as  well  as  opposing  attempts  by  government 
to  "establish"  religion  or  show  preference  for  one  over  others. 

In  the  light  of  that  history,  we  vigorously  opposed  the  school  prayer  amendment 
defeated  recently  in  the  U.S.  Senate.  We  oppose  any  form  of  government  sponsored 
school  prayer  and  any  tampering  with  the  First  Amendment  religious  liberty  guar- 

Now  the  Congress  and  groups,  concerned  about  religious  liberty,  struggle  with  the 
concept  of  "equal  access."  Our  organization,  though  profoundly  committed  to  a  mor- 
ally and  spiritually  strong  America,  does  not  feel  we  should  be  in  the  business  of 
promoting  religious  devotional  practices  in  the  Nation's  public  schools.  Nonetheless, 
we  feel  constrained  to  make  a  comment  on  equal  access.  We  see  many  potential 
problems  should  equal  access  legislation  be  passed,  but  we  also  feel  that  certain  free 
exercise  and  free  speech  rights  can  be  accommodated  by  a  carefully  drawn  equal 

access  bill. 

Therefore,  after  careful  study,  we  can  accept  equal  access  as  a  constitutionally 
permissible  accommodation  to  secondary  school  students  who  do  desire  to  engage  in 
voluntary  religious  devotional  exercises  on  their  campuses  before  or  after  regular 
school  hours. 
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Our  support,  however,  is  conditional,  based  on  a  firm  insistence  that  any  equal 
access  legislation  not  go  beyond  the  parameters  proposed  in  bills  sponsored  by  Sena- 
tor Hatfield  (S.  815)  and  Representative  Bonker  (H.R.  4996)  as  currently  written. 
These  companion  bills  are  tightly  drawn  and  designed  to  (1)  provide  safeguards  for 
all  students;  (2)  ensure  that  the  exercises  be  student  led,  student  initiated,  and  com- 
pletely voluntary  with  no  participation  or  sponsorship  by  teachers,  administrators 
or  any  other  school  employee,  and  (3)  occur  only  during  noninstructional  periods  of 
the  day,  preferably  before  or  after  regular  school  hours. 

We  urge  the  Education  and  Labor  Committee  to  examine  this  concept  to  ensure 
that  these  concerns  are  included  in  any  legislation  that  comes  out  of  Committee. 
Sincerely, 

Dr.  Robert  L.  Maddox, 

Executive  Director. 


American  Jewish  Congress, 
New  York,  N.  Y,  April  3,  1981 
Re  H.R.  4996. 
Hon.  Carl  Perkins, 

Chairman,  House  Committee  on  Education  and  Labor, 
U.S.  House  of  Representatives, 
Washington,  D.C. 

Dear  Mr.  Perkins:  I  understand  that  Professor  Laurence  Tribe  opined  at  a  hear- 
ing of  the  Committee  on  Education  and  Labor,  held  last  week,  that  the  above  cap- 
tioned bill,  which  requires  school  districts  to  permit  student  initiated  religious  clubs 
to  meet  if  the  school  "generally  allows  non-school-sponsored  groups  of  students  to 
meet",  was  clearly  constitutional.  Professor  Tribe's  testimony  may  well  have  created 
the  impression  that  there  is  no  disagreement  amongst  academics  on  this  score, 
which  would  be  unfortunate,  since  there  is  in  fact  widespread  disagreement. 

I  am  at  a  loss  to  understand  how  Professor  Tribe  can  be  so  confident  of  the  consti- 
tutionality of  H.R.  4996,  given  that  the  overwhelming  weight  of  judicial  authority  is 
that  so-called  "equal  access"  of  student  religious  clubs  to  public  school  facilities  is 
unconstitutional.  Bell  v.  Little  Axe,  Civ.  81-620-T  (D.  Okla.  1983;  app.  pending, 
Nartowicz  v.  Clayton  County  School  Bd.  C/A  83-1A,  app.  pending,  Lubbock  Civil 
Liberties  Union  v.  Lubbock  Ind.  Sch.  Dist,  669  F.2d  1038  (5th  Cir.),  rehearing 
denied,  680  F.2d  424  (5th  Cir.  1982),  cert,  denied,  U.S.  (1983);  Brandon  v.  Bd.  of 
Educ,  635  F.2d  971  (2d  Cir.  1980),  cert,  denied,  454  U.S.  1123  (1981);  Hunt  v.  Bd.  of 
Educ,  321  F.  Supp.  1263  (S.D.  W.Va.  1971);  Trietly  v.  Bd.  of  Educ,  65  A.D.2d  1,  405 
N.Y.S.  2d  912  (4th  Dept.,  1978);  Johnson  v.  Huntington  Beach  Union  HS.  Dist,  68 
Cal.  App.  3d  1,  137  Cal.  Rptr.  43,  cert,  denied,  434  U.S.  878  (1977). 

Only  Bender  v.  Williamsport  Area  School  district,  563  F.  Supp.  697  (M.D.  Pa. 
1983).  app.  pending,  reached  a  contrary  result.  And  in  that  case  Judge  Nealon  was 
careful  to  note  that  any  change  in  the  fact  pattern  there  presented  might  well  have 
led  to  a  different  result.  This,  of  course,  highlights  the  impropriety  of  addressing  the 
problem  on  a  uniform  national  basis  by  simple  legislation,  particularly  where  sever- 
al cases,  presenting  different  fact  patterns,  are  pending  in  the  Courts  of  Appeal. 

The  Supreme  Court  in  Widmar  v.  Vincent,  102  S.  Ct.  269,  276  n.14,  the  college 
equal  access  case,  specifically  reserved  this  very  question,  and  in  terms  which  sug- 
gest that  a  different  result  would  be  appropriate  at  the  elementary  and  secondary 
level  than  at  the  college  level.  The  Supreme  Court  has  on  three  occasions  refused  to 
consider  decisions  rejecting  claims  for  equal  access — decisions  Professor  Tribe  dis- 
misses as  plainly  in  conflict  with  the  free  speech  guarantees  of  the  First  Amend- 
ment. 

The  argument  in  support  of  constitutionality  rests  largely  on  the  premise  that  the 
Constitution  demands  that  all  speech,  including  religious  speech,  be  treated  even- 
handedly,  but  in  Widmar  itself  the  Court  firmly  rejected  this  contention,  noting  that 
the  Establishment  Clause  mandated  different  treatment  of  government  endorsed  re- 
ligious speech,  102  S.  Ct.  at  275,  n.9. 

Whether  H.R.  4996  is  constitutional  depends,  then,  on  whether  permitting  student 
initiated  clubs  amounts  to  an  endorsement  of  religious  activities,  along  with  the 
overwhelming  majority  of  courts  which  have  considered  this  issue,  I  believe  that  it 
does.  At  a  minimum,  there  will  be  instances  in  which  it  is  realistic  to  find  the  exist- 
ence of  an  emprimatur.  In  such  cases,  it  would  follow  that  school  officials  may  not 
permit  student  religious  clubs  to  function,  but  the  present  bill  makes  no  allowance 
for  such  situations. 
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In  McCollum  v.  Bd.  of  Educ,  333  U.S.  203  (1948),  the  Supreme  Court  held  that  the 
public  schools  could  not  permit  the  operation  of  religious  instruction  classes  on  their 
premises,  even  though  attendance  at  such  classes  was  completely  voluntary,  and  un- 
dertaken only  at  the  initiative  of  an  individual  student  or  his  or  her  parents.  What- 
ever differences  may  exist  between  McCollum  and  the  instant  bill  are  simply  not  of 
constitutional  magnitude.  What  this  bill  amounts  to  is  an  attempt  to  overturn  a  de- 
cision of  the  Supreme  Court  by  simple  legislation.  This  is  particularly  troublesome 
because  the  vitality  of  McCollum,  as  it  applies  to  the  elementary  and  public  schools 
(as  opposed  to  its  application  to  the  college  campus,  Widmar  v.  Vincent,  supra),  was 
only  recently  reaffirmed  in  Lynch  v.  Donnelly,  52  U.S.L.W.  4317,  4321  (1984). 

There  are  other  problems  raised  by  the  bill— the  specter  of  religious  divisiveness 

which  is  certain  to  accompany  these  student  initiated  clubs,  the  likelihood  that 

clubs  ostensibly  student  initiated  will  be  initiated  and  controlled  from  the  outside 

and  the  inevitable  entangling  supervision  of  these  clubs  by  school  officials—which 

point  both  toward  unconstitutionality  and  the  undesirability  of  this  legislation. 

Sincerely, 

Norman  Redlich. 

Norman  Redlich  is  Dean  and  Judge  Edward  Weinfeld  Professor  of  Law,  New  York 
University  School  of  Law.  He  is  the  author  of  a  constitutional  law  casebook,  has 
taught  constitutional  law  for  27  years  and  is  a  former  Corporation  counsel  of  the 
City  of  New  York.  He  is  co-chair  of  the  Commission  on  Law  and  Social  Action  of 
American  Jewish  Congress.  Dean  Redlich  is  the  author  of  the  chapter  on  religious 
liberty  in  the  soon-to-be  published  book,  Our  Endangered  Rights  (Pantheon  Press). 
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